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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[ Filed Mar. 2, 1956] 


MAX BARASH, 
711 Fourteenth Street, N. W., 
Washington 5, D. C., 


Plaintiff, 





Vv. 


DOUGLAS McKAY, 
Secretary of the Interior, 
Washington, D. C., 


Defendant. 


Civil Action No. 939-'56 


mF a ae Nee Nee Nee ee Nee ee ee ee” 


COMPLAINT FOR REVIEW, FOR DECLARATORY 
JUDGMENT, AND FOR INJUNCTIVE RELIEF 


The plaintiff for his complaint represents as satan 

1. The plaintiff is a citizen of the United States and is a resident 
of the District of Columbia. : 

2. The defendant is the Secretary of the Interior of the United 
States and, as such, is charged with the administration of the laws relat- 
ing to the oil and gas leasing of lands of the United States, including the 
Mineral Leasing Act of February25, 1920, 41 Stat. 437, as amended, 30 
U.S.C. 181 et seq., and the Mineral Leasing Act for Acquired Lands of 
August 7, 1947, 61 Stat. 913, 30 U.S.C. 358 et seq. (hereinafter referred 
to as the Acquired Lands Act). The official = of the defendant is 
the District of Columbia. | ! 

3. The matter in controversy, exclusive of interest and costs, 
exceeds $3, 000. | 

4, The jurisdiction of this Court is invoked under Title 11, Section 
306, of the District of Columbia Code, and upon the ground that the mat- 
ter in controversy arises under the laws of the United States. 

5. This case is concerned with the unlawful, unreasonable and 
arbitrary action of the defendant in failing and refusing to issue to plaintiff, 

| 











2 
an oil and gas lease covering the land in suit to which plaintiff, as the 
first-qualified applicant, is entitled under the law and under the decisions, 
rulings and administrative practice of the Department of the Interior. 

Plaintiff seeks relief under the terms of Section 10 of the Adminis- 
trative Procedure Act of June 11, 1946, 60 Stat. 243, 5 U.S. C. 1009, 
under the terms of 28 U.S. C. 2201 and 2202 relating to declaratory 
judgments, and under the inherent power of this Court to grant injunctive 
relief in the premises. : 

6. The land in suit consists of 954.51 acres in Gray County, Texas, 
acquired by the United States. It is referred to throughout this complaint 
as “acquired land" as distinguished from "public land" of the United 
States. It is more particularly described in Appendix A annexed hereto 
and made a part of this complaint. 

7. Section 3 of the Acquired Lands Act, 61 Stat. 914, 30 U.S.C. 
352, empowers the Secretary of the Interior to lease acquired lands such 
as those in suit "under the same conditions as contained in the leasing 
provisions of the mineral leasing laws ***."" Section 10 of the Acquired 
Lands Act (30 U.S.C. 359) provides that the rules and regulations neces- 
sary to carry out the purposes of the Act "shall be the same as those 
prescribed under the mineral leasing laws to the extent that they are 
applicable." 

8. Pursuant to Section 10 of the Acquired Lands Act, the Secre- 
tary of the Interior, to the extent applicable, adopted as the acquired lands 
regulations (12 F.R. 8678; 43 CFR 200.1 - 200.10) the regulations set out 
in 43 CFR, Part 192, governing the leasing of public lands under the 
Mineral Leasing Act. These regulations so adopted were in force and 
effect at all times herein material. 

9. Under the Mineral Leasing Act of 1920, as amendéd, .there are 
two categories of land subject to oil and gas leasing. First, there are 
those lands which are within any known geological structure of a producing 
oil and gas field and, second, those lands which are not within any such 
structure. Section 17 of the Mineral Leasing Act of 1920, as amended 
(30 U.S.C. 226), deals with the method of leasing such lands and provides 





| 
3 
that: ‘When the lands to be leased are within any known geological struc- 
ture of a producing oil or gas field, they shall be leased to the highest 
responsible qualified bidder by competitive bidding under general regu- 
lations, ***. When the lands to be leased are not within any known geo- 
logical structure of a producing oil or gas field, the person first making 
application for the lease who is qualified to hold a lease under this Act 
shall be entitled to a lease of such lands without competitive bidding." 
To carry out the statutory mandate of Section 17 of the Mineral 
Leasing Act, the Secretary promulgated 43 CFR 192.40, which directs 
that land "within the known geologic structure of a producing oil or gas 
field *** may be leased only by competitive bidding", whereas land not 
within a known geologic structure may be leased = without competitive 
bidding to the first-qualified applicant. 
10. Section 32 of the Mineral Leasing Act, as amended (30 U.S.C. 
189), authorizes the Secretary of the Interior "to prescribe necessary 
and proper rules and regulations and to do any and all things necessary 





*** to fix and determine the boundary lines of any structure, or oil or 
gas field, for the purposes of this Act." ! 

Pursuant to Section 32, the Secretary issued regulation 43 CFR 
192.6, which specifies that: 


The Director of the Geological Survey will determine the 
boundaries of the known geologic structures of producing 
oil or gas fields ***. Maps or diagrams showing the 
boundaries of known geologic structures of producing oil 
or gas fields *** will be placed on file in the appropriate 
district land office, and office of the oil and sas super- 
visor. *** 


The determinations made by the Director of the Geological Survey 
are required to be published in the Federal Register by Section 3(a)(3) of 
the Administrative Procedure Act of June 11, 1946, 60 Stat. 238, 5 
U.S. C. 1002(a)(3) and by the established and consistent administrative 
construction of that Act by the Department of the Interior. 

11. In response to an inquiry from the Department of Agriculture, 
Soil Conservation Service, the Geological Survey in a memorandum dated 
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June 12, 1952, to the Bureau of Land Management of the Department of 
the Interior, stated that: ''The records of the Geological Survey disclose 
that this land [the land in suit and other land] may be subject to drainage 
of its oil and gas content as the subject area is on the southern edge of 
the Panhandle field. In order that the extent and worth of the deposits in 
the field may be determined and development may proceed in an orderly 
manner, the Geological Survey recommends that the oil and gas rights" 
of the United States in those lands be offered for lease on a competitive 
basis. (A copy of the memorandum of June 12, 1952, from the Director 
of the Geological Survey, is made a part hereof as Exhibit A.) 

12. The memorandum of June 12, 1952, from the Geological Sur- 
vey did not constitute a determination of a known geologic structure as 
required by the law and regulations as set out in Paragraph 10, above. 
Upon later review, the Geological Survey reported that, in the memoran- 
dum of June 12, 1952, "no determination had been made as to whether all 
of the lands were or were not within a known geologic structure" (see 


Paragraph 20, infra). In addition, in violation of the law and regulations, 
no map or diagram was placed on file in the district land office and in 


the office of the oil and gas supervisor having jurisdiction over the land 
in suit, and there was no publication in the Federal Register. 

13. Plaintiff's first knowledge of the memorandum of June 12, 
1952, came some two years later in August 1954, as is more particularly 
set forth in Paragraph 17 of this complaint. 

14. On June 5, 1953, plaintiff, in accordance with the applicable 
regulations, filed with the Bureau of Land Management his application, 
BLM-A 034282, for a noncompetitive oil and gas lease covering the 954. 51 
acres in suit. Plaintiff was and is the person first making application 
for a noncompetitive lease covering the 954.51 acres who is qualified to 
hold a lease under the Act. 

15. Some time after plaintiff filed his application, the Bureau of 
Land Management, without acting on plaintiff's application, without notice 
to the plaintiff, without plaintiff's knowledge, and without any determina- 
tion by the Geological Survey as to whether any of the land was within a 
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known geologic structure of a producing oil and gas field, offered the land 
for lease by competitive bidding as if it had been lawfully determined to 
be within a known geologic structure of a producing oil and gas field. 

This erroneous and unlawful offer was made in purported accordance 
with 43 CFR 192.51 requiring notice of the offer of lands for competitive 
lease "by publication once a week for five consecutive weeks, or for such 
other period as may be deemed advisable ***." Under the terms of the 





notice, bids for the lease were returnable on or before July 22, 1953. 
16. On July 22, 1953, the Bureau of Land Management opened the 
bids and thereafter awarded leases for the 954.51 acres in suit--two to 
The Texas Company and one to the Baker and Taylor Drilling Company, 
as follows: | 
Lease No. Lessee Acreage Effective Date 


BLM-A 034714 The Texas Company 462.57 September 1, 1953 
BLM-A 034715 The Texas Company 453.64 September 1, 1953 
BLM-A 034716 Baker and Taylor | 


Drilling Company 38.30 October 1, 1953 
Total: 954.51 





17. Plaintiff had no notice whatsoever of the matters alleged in 
Paragraphs 15 and16. His first knowledge of those matters followed 
his letter dated August 17, 1954, making routine inquiry of the Bureau 
of Land Management as to the status of his application for a noncompeti- 
tive oil and gas lease and asking that his application be expedited. In 
response to that inquiry, plaintiff, for the first time, was informally 
advised that the lands had been leased by competitive bidding as set forth 
in Paragraph 16, above. Plaintiff at that time also first learned of the 
memorandum (Exhibit A, annexed) of June 12, 1952, from the Geological 
Survey referred to in Paragraph 11, above. (A copy of plaintiff's letter 
of August 17, 1954, is made a part hereof as Exhibit B. ) 

18. Plaintiff promptly initiated administrative proceedings by 
duly filing a formal protest dated September 23, 1954, against the issu- 
ance of the three competitive leases covering the 954, 51 acres in suit 
and requested that those leases be cancelled. (A copy of plaintiff's 
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protest dated September 23, 1954, is made a part hereof as Exhibit C.) 

19. After plaintiff filed his protest, the Bureau of Land Manage- 
ment, by memorandum of October 29, 1954, called upon the Geological 
Survey to furnish information "as to the date on which this land [the 
954.51 acres in suit] was determined to be within the known geologic 
structure of the Panhandle Field, and whether such determination was 
effective as to all the lands” in suit. (A copy of the memorandum of 
October 29, 1954, is made a part hereof as Exhibit D.) 

20. The Geological Survey responded with a supplemental report 
dated February 11, 1955, advising the Bureau that "no determination had 
been made as to whether all of the lands were or were not within a known 
geologic structure" as of June 12, 1952, the date of its earlier report 
(Paragraph 11, supra). The Geological Survey went on to report "that 
part of the lands [618.61 acres] on which competitive leases were sold 
in July 1953, are not within a known geologic structure as those limits 
were deemed to exist on June 5, 1953", the date plaintiff's application 
was filed. At the same time the Geological Survey stated that the remain- 
ing 335.90 acres applied for were "believed to be within the known geo- 
logic structure" on the filing date of plaintiff's application. (A copy of 
the report dated February 11, 1955, is made a part hereof as Exhibit E.) 

As to the 335.90 acres the Geological Survey believed to be within 
a known geologic structure, the report of February 11, 1955, did not 
constitute a determination of a known geologic structure as required by the 
law and regulations set out in Paragraph 10 of this complaint. No map or 
diagram was placed on file in the district land office and in the office of 
the oil and gas supervisor having jurisdiction over the land in suit and 
there was no publication in the Federal Register. 

The 618.61 acres the Geological Survey reported as not within a 
known geologic structure as of June 5, 1953, embraced all of the lands 
competitively leased (a) to The Texas Company under lease BLM-A 
034715 (453. 64 acres), (b) to Baker and Taylor Drilling Company under 
lease BLM-A 034716 (38.30 acres), and included 126. 67 acres of the 


462.57 acres competitively leased to The Texas Company under lease 
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BLM-A 034714. The remaining 335.90 acres covered by lease BLM-A 
034714 were the lands the Geological Survey "believed to be within a 
known geologic structure" as of June 5, 1953, as set out in the Survey's 
1955 report (Exhibit E). | 

21. On June 21, 1955, after it received the report from the Geo- 
logical Survey, the Bureau of Land Management rendered a decision sus- 
taining plaintiff's protest as to the 618.61 acres on the ground that the 
618.61 acres "were not then [June 5, 1953] and are not now situated on a 





known geologic structure of a producing oil and gas field. " Accordingly, 
the three competitive leases were cancelled to the extent that they covered 
the 618.61 acres. As to the remaining 335.90 acres, the Bureau rejected 
plaintiff's protest on the basis of the February 11, 1955, report of the 
Geological Survey that the 335.90 acres were "believed to be within a 
known geologic structure." The Bureau summarized the legal basis for 
its decision as follows: | 





Thus, the law applicable to the facts in these cases is 
clear. As to those lands not within the known geologic struc- 
ture of a producing field as of June 5, 1953, on which date 
noncompetitive oil and gas lease application BLM-A 034282 
was filed, the Department is under a mandatory duty im- 
posed by ‘statute to issue a lease to the first qualified of- 
feror for a noncompetitive lease. John Snyder, et al., 
A-27035 (February 11, 1955). A lease issued in disregard 
of this obligation must be regarded as having issued without 
authority of law and in contravention of a plain statutory 
mandate. Such a lease is therefore subject to cancellation. 
Transco Gas and Oil Corporation, et ano., A-26436 (De- 
cember 8, 1952.) Furthermore, in these cases a portion 
of the lands included in the competitive leases were not known to 
contain valuable deposits of oil or gas when they were issued, 
and, to that extent, the leases were issued without authority 
of law and are therefore invalid. The governmental officer 
issuing the invalid leases may not bind the Government be- 
yond his authority. *** 








9 (A copy of the decision of the Bureau of Land Management is made a part 
hereof as Exhibit F.) 

22. Thereafter, plaintiff duly appealed to the Secretary of the In- 

terior from the decision of the Bureau of Land Management to the extent 
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that it rejected his application as to the 335.90 acres of the 954.51 acres 
covered in plaintiff's application. The Texas Company appealed from 


that portion of the same decision which cancelled its competitive leases 
as to the remaining 618.61 acres. Baker and Taylor Drilling Company 
filed no appeal from the cancellation of its competitive lease BLM-A 
034716. 

23. On February 14, 1956, the Secretary of the Interior rendered 
a decision wholly adverse to the plaintiff. The Bureau of Land Manage- 
ment was affirmed so far as it rejected plaintiff's application as to 335.90 
acres, and reversed so far as it cancelled the competitive leases covering 
the 618.61 acres. Thus, the defendant totally rejected plaintiff's appli- 
cation, BLM-A 034282, for a noncompetitive lease of the 954.51 acres 
in suit. (A copy of the decision of the Secretary is made a part hereof 
as Exhibit G.) 

24. Plaintiff has exhausted his administrative remedy. 

25. The action of the defendant in upholding the validity of the 
three competitive leases and in refusing to approve the issuance of a 
noncompetitive lease for 954.51 acres to plaintiff as the first-qualified 
applicant for such a lease was unlawful, arbitrary and unreasonable, in 
violation of the express and mandatory provisions of the applicable stat- 
utes and regulations and contrary to the decisions, rulings and established 
administrative policy and practice of the Department of the Interior. 

For convenience in more particularly setting forth the unlawful and 
improper actions of the defendant, the 954.51 acres in suit are divided 
into two categories: first, the 618.61 acres which the Bureau of Land 
Management held were subject to noncompetitive lease under plaintiff's 
application since, as determined by the Geological Survey, they were not 
within a known geological structure of a producing oil or gas field; and, 
second, the 335.90 acres which the Bureau of Land Management held 
were not subject to noncompetitive lease under plaintiff's application 
and which the Geological Survey stated were believed to be within the 
known geological structure of the Panhandle Field. 

(a) As to the 618.61 acres the action of the defendant in rejecting 
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plaintiff's application was unlawful, arbitrary and unreasonable in that 
the plaintiff was the first-qualified applicant under the law for a non- 
competitive lease and at no time was the 618.61 acres within the known 
geologic structure of a producing oil or gas field. On the contrary, the 
618.61 acres were affirmatively determined to be not within the known 
geological structure of a producing oil or gas field. 
(b) As to the 335.90 acres the action of the defendant in rejecting 
plaintiff's application was unlawful, arbitrary and unreasonable in that the 
plaintiff was the first-qualified applicant under the law for a noncompeti- 
tive lease and at no time was the 335.90 acres properly and lawfully de- 
termined to be within the known geological structure of a producing oil 
or gas field as is required by the regulations calling for such a determina- 





tion by the Geological Survey. No notice of sucha determination was 
given to the public by filing of maps or diagrams in the district land office 
and the office of the oil and gas supervisor as required by the regulations. 
No notice of such a determination was given to the public by publi- 
cation in the Federal Register as is required by Section 3(a)(3) of the Ad- 
ministrative Procedure Act and by the consistent policy and practice of 
the Department of the Interior. | 
26. Under the terms of leases BLM-A 034714, 034715 and 034716 
and the regulations of the Department of the Interior governing such 
leases, the lessee, without prior permission of the defendant or his sub- . 





ordinates, may not assign the leases (Section 2(m) of the lease terms) or 
drill for oil and gas (30 CFR 221.58(a)). However, under the regulations 
of the Department such permission may be granted by defendant's sub- 
ordinates in the local field office. Plaintiff alleges on information and 
belief that no such permission has yet been given. If permission to assign 
the leases is granted, the status quo pending the determination of this law 
suit may be changed to the detriment and damage of the plaintiff and, if 
permission to drill for oil and gas is granted, the value of the lands may 
be impaired and, in the event of discovery of oil or gas, under the law the 
power to cancel the leases may be removed from the defendant (30 U.S.C. 
188), thus defeating the jurisdiction and authority of this Court in this 
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case. 

WHEREFORE, plaintiff prays: 

1. That defendant be restrained and enjoined pendente lite from _ 
approving any assignments of leases BLM-A 034714, 034715 and 034716, 
or from granting permission to drill under said leases or from doing any 
other acts which will change or affect the rights of plaintiff pending the 
determination of this cause. 

29. That the Court review the action of the defendant in accordance 
with the provisions of Section 10 of the Administrative Procedure Act 

(5 U.S.C. 1009). 

3. That it be declared and adjudged that competitive oil and gas 
leases, BLM-A 034714 and 034715, which were issued to The Texas Com- 
pany, effective September 1, 1953, and BLM-A 034716 which was issued 
to the Baker and Taylor Drilling Company, effective October 1, 1953, 
were issued in violation of law and should be set aside and cancelled. 

4. That the defendant be directed to cance] oil and gas leases, 
BLM-A 034714 and 034715, issued to The Texas Company and BLM-A 
034716 issued to the Baker and Taylor Drilling Company. 

5. That the defendant be directed to reinstate plaintiff's applica- 
tion, BLM-A 034282, consider it on the merits, and, if it is otherwise 
regular and complete in all respects, (a) to issue an oil and gas lease to 
the plaintiff as the first-qualified applicant for the 618.61 acres of the 
land in suit found and determined by the Geological Survey not to be 
within the known geological structure of a producing oil or gas field as 
of June 5, 1953, the date plaintiff's application was filed, and (b) to 
issue an oil and gas lease to the plaintiff as the first-qualified applicant 
for the 335.90 acres of the land in suit, if this Court adjudges that the 
defendant did not lawfully determine that the 335.90 acres were within 
the known geological structure of a producing oil or gas field as of June 5, 
1953, the date plaintiff's application was filed, and were improperly of- 
fered for competitive leasing. 

If the relief requested in the preceding subparagraph (b) is denied, 
then, in the alternative, that the defendant be required to cause to be made 
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a lawful determination of whether any of the 335.90 acres were within the 
known geological structure of a producing oil or gas field as of June 5, 
1953, the date plaintiff's application was filed, to reinstate plaintiff's 

application, BLM-A 034282, consider it on the merits, and, if it 
is otherwise regular and complete in all respects, to issue an oil and 
gas lease to the plaintiff to so much of the 335.90 acres not within the 
known geological structure of a producing oil or gas field, and to offer 
for competitive leasing in accordance with the law in such case provided 
so much of the 335.90 acres as is lawfully determined to be within the 
known geological structure of a producing oil or gas field. 

6. That defendant pay to plaintiff the costs of this action. 

". That plaintiff have such other and further relief as is just and 
equitable. | 





/s/ Marvin J. Sonosky 


1028 Connecticut Avenue, N. W. 
Washington 6, D. C. 
(MEtropolitan 8-6822) 


Philip P. Marenberg 


710 Sheraton Building 
Washington 5, D. C. 
(EXecutive 3-6666) 


Attorneys for plaintiff 
* * * * 
[ Filed April 26, 1956] 
ANSWER OF DEFENDANT DOUGLAS 
McKAY, SECRETARY OF THE INTERIOR 
For his answer defendant says: 
First Defense 





The complaint fails to state a claim upon which relief can be 
granted. 
Second Defense 


The United States, a sovereign not-amenable to suit, is an indis- 
pensable party. 
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Third Defense 


I 
Defendant admits the allegations in paragraphs 1, 2 and 3. 
Il 
The allegations in paragraph 4 are matters of law. 
lil 
Defendant denies the allegations in paragraph 5 and states particu- 
larly that relief in this type of case is not available under Section 10 of 
the Administrative Procedure Act of June 11, 1946, 60 Stat. 243, 5 
: U.S.C. 1009. 
15 IV 
| Defendant admits the allegations in paragraphs 6 and 7 and with 
respect to paragraph 8 says that the regulations speak for themselves. 
The provisions of 43 C. F.R. 192 govern the leasing of acquired lands 
only where there is no specific provision in Parts 200.1 to 200. 36. 
V 
Defendant admits the allegations of paragraph 9 and the first two 
paragraphs of paragraph 10. Defendant denies the allegations in the 
third paragraph of paragraph 10. 
VI 
With respect to paragraph 11, defendant admits that Exhibit A is 
a true copy of a memorandum dated June 12, 1952. The defendant says 
that memorandum speaks for itself. 
vu 
Defendant denies the allegations in the first sentence of paragraph 
12, admits the validity of Exhibit E, which speaks for itself, and admits 
that no map or diagram was filed in the office of the oil and gas super- 
visor or published in the Federal Register, but defendant denies any 
violation of "the law and regulations." 
Vill 
Defendant is without information sufficient to form a belief with 
respect to the truth or falsity of the allegations in paragraph 13. 
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as | 
Defendant admits the allegations in paragraph 14. However, since 
it had already been determined that the land was on a known geologic 
structure, the property described in plaintiff's application of June 5, 
1953, was not available for noncompetitive leasing. 
x | 
With respect to the allegations in paragraph 15, the defendant 





says that the land in issue, having been determined to be within a known 
geologic structure, was offered for competitive leasing as required by 
the Mineral Leasing Act of 1920. Notices of this proposed leasing were 
mailed out on June 2, 1953, prior to the date, June 5, 1953, that plaintiff 
filed his application for a noncompetitive lease. Under the terms of this 
notice, bids were returnable on or before July 22, 1953. Defendant 
denies the allegations in paragraph 15 not herein specifically admitted. 
5S | 
Defendant admits the allegations in paragraph 1 
xi 
Defendant denies the allegations in the first two sentences in para- 
graph 17 and is without information sufficient to form a belief with re- 
spect to the truth or falsity of the allegations in the last two sentences 
in that paragraph. 
xu | 
Defendant admits the allegations in paragraphs 18 and 19, except 


the word "promptly" in paragraph 18, which is argumentative. 
xIV 
Defendant admits that Exhibit E is a true copy of a communication 
dated February 11, 1955, from the Geological Survey. That instrument 
speaks for itself. Defendant denies the allegations in the first sentence 
of the second paragraph in paragraph 20 and admits the allegations of the 
second sentence in that paragraph. Defendant admits that the various 





acreages set out in the third paragraph of ere 20 were included in 
the leases referred to in that paragraph. 
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XV 
Defendant admits the allegations in paragraphs 21, 22, 23 and 24. 
XVI 
Defendant denies the allegations in paragraph 25. 
XVI 
In answer to paragraph 26, defendant says that plaintiff will be given 
notice of any assignment or drilling applications in sufficient time to per- 
mit him to apply for a temporary injunction should he so desire. 
WHEREFORE, defendant demands that the complaint be dismissed 
and that he be awarded his costs. 
/s/ Perry W. Morton 


Assistant Attorney General 
Lands Division 


/s/ Thos. L. McKevitt 


Attorney, Department of Justice 

Room 2127, Department of 
Justice Bldg. 

Washington, D. C. 


Attorneys for Defendant 
April, 1956 
(CERTIFICATE OF SERVICE) 


[ Filed Jan. 23, 1957] 
x * a * 


STIPULATION 


It is hereby stipulated by and between the parties, through their 
respective counsel, as follows: 

1. The value of the property and property rights in controversy 
exceeds the sum of $3,000, exclusive of interest and costs. 

2. The plaintiff has exhausted his administrative remedy: 

3. The land in suit consists of 954.51 acres in Gray County, 
Texas, acquired by the United States by purchase. It is referred to 
throughout this stipulation as "acquired land" as distinguished from 
"public land" of the United States. The land is more particularly 
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described in Appendix A of the complaint. It consists of three parcels, 

19 as follows: | 
Parcel 1 - 462.57 acres 

Parcel 2 - 453. 64 acres 

Parcel 3 - 38.30 acres 

Total - 954.51 acres 


4. Directions to advertise the proposed leasing were sent out by 
the Director of the Bureau of Land Management to the Regional Adminis- 
trator, Region 5, in Albuquerque, New Mexico, on June 2, 1953. There- 
after, a notice in the form accompanying item 7 of paragraph 8 of the 
stipulation was published on two Wednesdays prior to July 22, 1953, in 
the Pampa Texas News, and on two Saturdays prior to the same date in 
the Oil and Gas Journal, Tulsa, Oklahoma. 

5. On June 5, 1953, plaintiff, in accordance with the applicable 
regulations, filed with the Bureau of Land Management his application, 
BLM-A 034282, for a noncompetitive oil and gas lease covering the 





954.51 acres in suit. Plaintiff was and is the person first making appli- 
cation for a noncompetitive lease covering the 954.51 acres who is quali- 
fied to hold a lease under the Act. 
6. Following the offering of the parcels for lease by competitive 
bid, lease instruments BLM-A 034714 and BLM-A 034715, effective 
September 1, 1953, and covering parcels 1 and 2 of the land in suit, 
were awarded to The Texas Company. | 
%. Following the offering of the parcels for lease by competitive 
bid, lease instrument BLM-A 034716, effective October 1, 1953, and 
covering parcel 3 of the land in suit, was awarded to the Baker and Taylor 





Drilling Company. This lease was later cancelled by decision of the 
Bureau of Land Management dated June 21, 1955. The lessee did not 


take any appeal from that decision and, therefore, the cancellation is 
final. | 


8. The administrative record in the Department of the Interior re- 
lating to the subject matter of this proceeding is set out in documents, 
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true and correct copies of which marked Exhibits 1 through 20 are annexed 
hereto. In view of the stipulated facts set out herein and the facts alleged 
in the complaint which are admitted by the answer of the defendant, cer- 
tain documents have been omitted from the list below by agreement of the 
parties. 
Exhibit Date Description 

1 June 12, 1952 © Memorandum from Director, Geo- 


logical Survey, to Director, Bureau 
of Land Management 


October 2, 1952 | Memorandum from Director, Geo- 
. logical Survey, to Director, Bureau 
of Land Management 


December 2, 1952 Memorandum from Bureau of Land 
Management to Geological Survey 


December 22, 1952 | Memorandum from Geological Survey 
| to Bureau of Land Management. 


March 25, 1953 ! Memorandum from Director, Bureau 
! of Land Management, to Director, 
Geological Survey 


April 22, 1953 ! Memorandum from Chief, Conserva- 
| tion Division, Geological Survey, to 
Chief, Division of Minerals, Bureau 
of Land Management 


June 2, 1953 : Letter from Director, Bureau of Land 
| Management, to Regional Administrator, 
Region 5, in Albuquerque, New Mex- 
ico, transmitting a proposed adver- 
tisement 


June 5, 1953 ! Application of Max Barash for a non- 
competitive oil and gas lease 


August 17, 1954 | Letter from Max Barash to Lewis E. 
| Hoffman, Chief, Division of Minerals, 
Bureau of Land Management 


September 23, 1954 - Protest filed by Max Barash addressed 
to Director, Bureau of Land Manage- 
ment. 





October 29, 1954 


February 11, 1955 


April 22, 1955 


April 22, 1955 


June 21, 1955 
July 18, 1955 


July 21, 1955 


August 22, 1955 


October 6, 1955 


February 14, 1956 
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Memorandum from Director, Bureau of . 
Land Management, to Director, Geo- 
logical Survey | 
Memorandum from Director, Geological 
Survey, to Director, Bureau of Land 
Management 


Letter from Max Barash to The exace 
Company - | 

Letter from Max Barash to Baker & Taylor 
Drilling Company | 


i 
Decision of Bureau of Land Management 
Appeal by Max Barash > 


Appeal by The Texas Company as to BLM- 
A 034714 and BLM-A 034715 

| 
Brief in support of appeal by Max Barash 
and in opposition to — by The Texas 
Company 


Letter from L. E. Sess for the Director, 
Bureau of Land Management, to Cravens, 
Dargan & Company, Insurance Managers 


Decision by Solicitor affirming the Bureau 
of Land Management in part and reversing 
in part | 





9. Either party shall have the right at the trial to offer additional 
material which is a part of the administrative record. 


* * 


[ Filed Jan. 23, 1957] 


Memorandum 


To: Director, Bureau of Land Management 
From: Director, Geological Survey 


* * o* 


EXHIBIT 1 ‘June 12, 1992. 





Subject: Competitive lease sale--Lake McClellan Park (TX-LU-24 of 
Soil Conservation Service) and vicinity, Gray County, Texas 
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The Department of Agriculture, Soil Conservation Service, has in- 
quired of the Geological Survey whether it is in the best interests of the 
United States to offer for competitive lease sale:certain lands in Gray 
County, Texas. 

The records of the Geological Survey disclose that this land may be 
subject to drainage of its oil and gas content as the subject area is on the 
southern edge of the Panhandle field. In order that the extent and worth 
of the deposits in the field may be determined and development may pro- 
ceed in an orderly manner, the Geological Survey recommends that the 
oil and gas rights owned by the United States within the area involved be 
offered for lease in accordance with the competitive leasing provision 
of the Mineral Leasing Act, as amended. 

The attached plat shows the general location of the lands involved. 
Of the five parcels shown the Geological Survey has been informed that 
the United States does not own the oil and gas rights in parcels 3 and 5 
and that parcel 2 is subject to a royalty reservation of one-half of one- 
eighth. It is recommended that the land in which the United States owns 
the mineral rights be offered for lease in three parcels, i.e., parcels 2, 
3, and 5, with the right to combine parcels 3 and 5 if acquired by the same 
bidder. Metes and bounds descriptions of the designated parcels are 
available in the Soil Conservation Service, and your request to that Bureau 
for their formal consent to the proposed leasing should include a request 
for a description of the individual parcels. 

The Survey further recommends that the proposed offer for sale be 
published in the Oil and Gas Journal, Tulsa, Oklahoma, and in a leading 
daily newspaper published in Amarillo, Texas. 

As soon as the date of sale has been determined, the Survey recom- 
mends that not less than thirty copies of the approved notice of sale be 
forwarded to this office for transmission to the field. 

/s/ J. D.- Northrop 


For the Director 
* * 





[ Filed Jan. 23, 1957] | 
* * * * 
October 2, 1952 
EXHIBIT 2 
Memorandum 
To: Director, Bureau of Land Management 
From: Director, Geological Survey | 
Subject: Competitive Lease Sale - Lake McClellan Park (TX-LU-24 
of Soil Conservation Service) and vicinity, Gray County, 
Texas. 
Reference is made to Survey memorandum of Sune 12, 1952, recom- 





mending the subject area for competitive lease sale. 





The third paragraph of said memorandum erroneously listed the 
parcels for disposition. The corrected third sentence of the third para- 
graph should read: "It is recommended that the land in which the United 
States owns the mineral rights be offered for lease in three parcels, i.e. 
parcels 1, 2 and 4, with the right to combine parcels 1 and 4 if acquired 
by the same bidder." | 
/s/ H. J. Baa 


For the Director 
* i * 


[ Filed Jan. 23, 1957] | 
* ae x | * x 


December 2, 1952 


EXHIBIT 3 
Memorandum 


To: Director, Geological Survey 

From: Director, Bureau of Land Management 

Subject: Supplemental report requested - competitive lease offering - 
Lake McClellan Park, Texas 





Reference is made to your memoranda of Jone 12 and October 2 in 


the matter of the proposed oil and gas lease offering of the area in the 
caption hereof. 








20 

There is transmitted herewith our file in this case and you will 
note that only tracts Nos. 1 and 2 are available for such leasing, the 
grantors in the other three tracts having reserved all mineral rights for 
a period of 99 years. 

Your attention is also called to the special terms and conditions 
which the Department of Agriculture deems necessary for the protection 
of the primary purposes for which the lands were acquired, and to the 


$25, 000 bond requirement. If no objection to these terms and conditions 
is raised by your office, action will be taken looking to the preparation 
of a lease offering covering tracts 1 and 2. The return of the record 


with your report is requested. 
} For the Director: 
/s/ C. R. Drexilius 


Acting Chief, Division of Minerals 
* * * * 


[Filed Jan. 23, 1957] 
* * 


December 22, 1952 
Memorandum 
To: Director, Bureau of Land Management 
From: Director, Geological Survey 
Subject: Supplemental report on competitive oil and gas lease sale -- 
Lake McClellan Park, Gray County, Texas 

Reference is made to your memorandum of December 2, 1952, re- 
questing a supplemental report on the offering of the subject lands for oil 
and gas lease by competitive bidding. 

The Geological Survey offers no objection to use of the special 
lease provisions covering surface use and protection that were specified 
by Soil Conservation Service as a condition to their consent to leasing 
such lands. It is noted that the acreage involved totals 1, 034.02 acres 
which is more than the maximum 640 acres permitted by law for any one 
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parcel. The tracts available for leasing are irregular in outline and 
since one of the two tracts is larger than 640 acres, such tract will have 
to be subdivided in some manner that will permit description and identi- 
fication. The following division of the area is recommended: 

Parcel1. That part of tract 1 lying in surveys 9, 10, and 12 
of the Rockwell County school land subdivision. (+ 454A). 

Parcel 2. That part of tract 1 lying in survey 11 of the Rock- 
well County school land subdivision, and all of tract 2 in Sectioh 15 
in Block C-2, Gray Co. (+ 500A). : 





In view of the fact that identification of the tracts involved as No. 1 


and No. 2 appears to be an identification by Soil Conservation Service, 
rather than an official survey designation, it will probably be necessary 

to include in the lease form a metes and bounds description of the entire 
area of each tract. As these descriptions are rather lengthy and also 

since the lease will contain a special stipulation covering surface use, it 
would seem advisable that the advertisement make reference only to 
certain lands in Lake McClellan Park, Gray County, Texas, with appropri- 
ate notice that the form of lease offered and a description of the lands in- 





cluded in the respective parcels can be obtained from the Oil and Gas 
Supervisor, U. S. Geological Survey, Tulsa, Oklahoma as well as from 
such Bureau of Land Management office as you may wish to cite. 

It is also recommended that the right to combine parcels 1 and 2 
be permitted provided both parcels are acquired by the same bidder. 

It is assumed that the $25, 000 bond requirement stipulated by Soil 
Conservation Service will have to be incorporated in each lease if two 
leases are issued, however, this is a matter that might be discussed with 
Mr. Grese of the Soil Conservation Service before the lease offering is 
published. | 

Your record on this case is returned herewith. 

/s/ H. J. Duncan 
For the Director 
A | 








[ Filed Jan. 23, 1957] 


* * * * 


March 25, 1953 


Memorandum 

To: Director, Geological Survey 

From: Director, Bureau of Land Management 

Subject: Competitive oil and gas lease sale, Lake McClellan Park, 
Gray County, Texas 

I am forwarding for your consideration the attached record of the 
proposed oil and gas lease sale of certain lands in Lake McClellan Park, 
Gray County, Texas. In your memorandum of December 22, 1952, you 
recommended that the right to combine Parcels Nos. 1 and 2 be permitted 
provided both parcels are acquired by the same bidder. 

A report has since been received from the Soil Conservation Ser- 
vice containing a metes and bounds description of the lands to be offered 
for lease. You will note the area is now divided into three parcels, and 
that the Soil Conservation Service has no objection to combining any of the 
parcels in one lease. We would appreciate your recommendations as to 
which parcels should be combined in the event more than one is acquired 
by the same bidder. 

We would also like to have your recommendations with respect to 
any special stipulations that should be incorporated in the lease in addi- 
tion to those recommended by the Soil Conservation Service regarding 
the use and protection of the lands. 

| /s/L. E. Hoffman 


Chief, Division of Minerals 
* * * 


[ Filed Jan. 23, 1957] 
* ea 


April 22, 1953 
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Memorandum 
To: Chief, Division of Minerals, Bureau of Land Management 
From: Chief, Conservation Division 
Subject: Competitive oil and gas lease sale, Lake McClellan Park, 


Gray County, Texas : 





Your memorandum of March 25, 1953, requested recommendations 
concerning the combining of parcels in the above-referred-to proposed 
lease sale. 

Combining parcels 1 and 2 should not be provided for because the 
acreage of the two parcels exceeds 640 acres. Parcel 3, which contains 
only 38.30 acres, and parcels 1 and 2 have royalty reservations owned by 
different people. It would hardly be fair to provide for the consolidation 
of parcel 3 with either of the other two parcels without the consent of the 
respective royalty owners. It would seem appropriate, however, to pro- 
vide that the $25, 000 bond that will have to be filed prior to commence- 
ment of drilling operations could be written to cover more than one lease 
if two or all three leases are sold to the same party. 

In regard to the royalty reservations mentioned, the lease form should 
contain a provision stipulating that the reserved royalties are deductible 
from the royalties stipulated in the lease. In view of the special stipula- 
tion required by Soil Conservation Service that will have to be executed 

by any one awarded a lease, and also because of the extensive metes and 
bounds description of each parcel, it is recommended that the advertise- 
ment refer only to certain lands within the Lake McClellan Park, Gray 


County, Texas, with notice that the form of lease, and form of stipulation, 


can be secured by interested bidders from your office or from the Oil and 
Gas Supervisor, U. S. Geological Survey, Roswell, New Mexico. The 
Geological Survey should be furnished with about 50 copies each of the 
lease form and stipulation. 
/s/ H. J. ane 
Chief, Conservation Division 
* ow * 








[ Filed Jan. 23, 1957] 
* x 


June 2, 1953 
Memorandum 
To: Regional Administrator, Region V, Albuquerque, New Mexico 
From: Director, Bureau of Land Management 
Subject: Offer for oil and gas leasing, Lake McClellan Park, Gray 
County, Texas 

There are transmitted herewith to be forwarded to the respective 
publishers advertising orders in duplicate, and copies of the advertise- 
ment covering the offer for oil and gas leasing of lands in Lake McClellan 
Park, Gray County, Texas. The date of sale has been set for July 22, 
1953. 

Thirty copies of the advertisement as printed in the county paper 
are attached for your use. Inquiries should be referred to the Oil and 


Gas Supervisor, U. S. Geological Survey, Roswell, New Mexico, or to 
this office. 


For the Director: 
/s/ L. E. Hoffman 


Chief, Division of Minerals 
* x * 


U. S. DEPARTMENT OF THE INTERIOR, Bureau of Land Man- 
agement, Washington 25, D. C. Notice is hereby given that three separ- 
ate parcels of acquired lands containing approximately 462.57 acres, 

453. 64 acres, and 38.30 acres, respectively, within the Lake McClellan 
Park, Gray County, Texas, are offered through sealed bids on the terms 
hereinafter specified to qualified bidders of the highest cash amounts per 
acre, as a bonus for the privilege of leasing the lands under the Mineral 
Leasing Act for Acquired Lands of August 7, 1947 (61 Stat. 913; 30 U.S.C. 
sec. 351) and in accordance with sec. 17 of the Leasing Act of February 
25, 1920 (41 Stat. 437; 30 U.S.C. sec. 181). The Government owns all 
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of the mineral rights in these parcels except 1/2 of 1/ 8 royalty reserved 
by former owners. All bids must be submitted to the Administrator, 
Bureau of Land Management, Washington 25, D. C. ; on or before 1 p.m., 
E.S.T., July 22, 1953. The form of lease and form of stipulation that 
will have to be executed by a successful bidder, and a description of the 
lands involved may be obtained from the Oil and Gas Supervisor, U.S. 
Geological Survey, Roswell, New Mexico, or from the Washington office 
of the Bureau of Land Management. Each bidder must submit with the 
bid 1/5th of the amount bid in cash or by cashier's check, certified check, 
or money order payable to the order of the Treasurer of the United States, 





and file a showing of citizenship and interests similar to that required 
under 43 CFR 192. 42(e)(3) to (6) and 192. 42(f), Circular 1840. The en- 
velopes should be plainly marked that they are not to be opened before 
the date and hour set out herein, and should show the area involved. No 
bids received after the hour fixed herein for receiving bids will be con- 
sidered. The remainder of the bonus and the annual rental must be paid 
and an acceptable surety bond in the sum of at least double the amount 
of rental, but in no case less than $1000 nor more than $5000 must be 
furnished by a successful bidder prior to the issuance of a lease. An 





acceptable $25, 000 surety bond will be required prior to commencing 
drilling operations on the lands. However, the $25, 000 bond may be 
written to cover more than one lease if two or all three leases are awarded 
to the same party. If the successful bidder has an approved full nation- 
wide bond in the amount of $150,000, no additional bond will be required. 
The deposits of the other bidders will be returned upon acceptance of the 





successful bids. Bidders are warned against violation of section 1860, 
Title 18, U.S. Code, prohibiting unlawful combination or intimidation of 
bidders. The right is reserved to reject any and all bids. Royalties 
payable to the United States will be at the rate of 12-1/ 2 per cent to 25 


per cent for oil, and 12-1/2 per cent to 16-2/3 per cent for gas, in ac- 
cordance with Schedule ''B" in the lease form. The royalties reserved 
by former owners are deductible from the royalties stipulated in the 
lease. Annual rental or minimum royalty payment will be at the rate of 
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$1 per acre ar fraction thereof. Edward Woozley, Administrator. 
50545 ! Int. Dup. Sec., Wash. D.C. 


[ Piled Jan. 23, 1957] 
EXHIBIT 8 
me * * 
B. L. M. A. 
Filing Fee $10.00 : Serial No. 034282 
Adv. Rental $477.50 


APPLICATION FOR NON-COMPETITIVE OIL AND GAS LEASE ON AC- 
QUIRED LANDS, ACT OF FEBRUARY 25, 1920 (41 Stat. 437) AS A- 
MENDED AND ACT OF AUGUST 7, 1947 (Public Law 382, 80th Congress). 


I, the undersigned applicant, hereby make the following statements in 
applying for a non-competitive Oil and Gas Lease on Acquired Lands 
hereinafter described. 


(A) My name is Max Barash 
My address is 710 Sheraton Bldg., 711-14th St., N.W., Washing- 
ton 5, D. C. 
Iam over 21 years of age. 
I am a native born citizen of the United States. 
(If applicant is a woman state whether married or single and if 


and citizenship of husband 
My other interests, direct and indirect, held in oil and gas leases, 
and applications therefor on Federal lands in the State of Texas 
with identification by serial numbers of the records wherein such 
interests may be found are as follows: 

One (1) additional application filed simultaneously 
Such interests, with the acreage herein applied for, do not exceed 
in the aggregate 15, 360 acres in the State. 
Description of the lands on which lease is desired is as follows: 

[ Description omitted. Included as Appendix A to complaint. | 
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I tender herewith in addition to the filing fee, the advance rental 
of 50¢ per acre and am ready upon demand to furnish such bond or 





bonds as may be required under the lease or regulations. 
/s/ Max Barash 
APPLICANT 
ak * * 
APPENDIX A | 
Legal Description of Land in Suit 


ee 


Area No. 1 - All of that certain tract or certain parcel of land situate, 
lying and being in Gray County, in the State of Texas, being and comprising 
all those parts of the survey Nos. 9, 10 and 12 of the subdivision of the 
Rockwall County School land located in said Gray County, Texas, Abstract 
No. 511, patented to Rockwall County under date of March 15, 1878, 
patent No. 403, Volume 22, containing in the ageregate 462.57 acres of 
land, more or less, being 200 acres out of said section 9, 135.9 acres 
out of said section 10, and 126.67 acres out of said section 12, the said 
parcel being particularly bounded and described as follows, to wit: 
Beginning at a 1-1/4 inch galvanized iron pipe marked SW10-NW11, 
the §.W. corner of survey No. 10 and the N.W. corner of survey No. 11 
of the Rockwall County School land; thence north at 180 feet across Mc- 
Clellan Creek, at 800 feet to a 2-inch iron pipe in the west line of said 
survey No. 10; thence N. g9° 58' E Parallel with the South line of said 
survey No. 10, 3, 444.4 feet to a 2-inch iron pipe; thence N. 44° 59E 
2,602.9 feet to a 2-inch pipe in the East line of said survey No. 10 and 
the West line of survey No. 9; thence North 660 feet to a 2-inch iron pipe 
in the East line of said survey No. 10 and the West line of survey No. 9; 
thence N 89° 58' E 2, 640 feet to a 2-inch pipe; thence South crossing Mc- 
Clellan Creek, 3,300 feet to a 2-inch iron pipe in the South line of survey 
No. 9 and the North line of tee No. 12; thence S 26° 34' 2951.2 feet to 
a 2-inch iron pipe; thence S 71° 31° 50" W 1391.7 feet to a point in the 
East line of survey No. 11 and the West line of survey No. 12; thence 
north 3,056.2 feet to the common corner of surveys Nos. 9, 10, 11, 
and 12; thence S 89° 58' w 5284.6 feet to the pots of beginning; cos 
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462.57 acres, more or less. 
Area No. 2 - All of that certain tract or parcel of land situate, lying and 
being in Gray County, in the State of Texas, being and comprising a part 
of survey No. 11 of the sub-division of the Rockwall County School land 
located in said Gray County, Texas, Abstract No. 511, patented to Rock- 
wall County under date of March 15, 1878, patent No. 403, Volume 22, 
containing in the aggregate 453.64 acres, more or less, said acreage 
being contained in said section 11, the said parcel being particularly 
bounded and described as follows, to wit: 

Beginning at a 1-1/4 inch galvanized iron pipe marked SW10-NW11, 
the S.W. corner of survey No. 10 and the N. W. corner of survey No. 11 
of the Rockwall County School land; thence N. 89° 58' E 5284.6 feet to the 
common corner of surveys Nos. 9, 10, 11 and 12; thence South 3, 056.2 


feet to a point in the East line of Survey No. 11 and the West line of sur- 
yey No. 12; thence § 71° 31’ 50" W 2, 786.1 feet to a 2-inch iron pipe; 
thence S 9° 58' W 2, 642.2 feet to a 2-inch iron pipe in the West line of 


survey No. 11, whence a 1-1/4 inch iron pipe marked 15-16-C2 the S. E. 
corner of survey No. 15 Block C2 bears South 818.6 feet anda 1-1/4 
inch iron pipe marked SW11-NW20, the S.W. corner of survey No. 11 
bears South 1317.8 feet; thence North 3960 feet to the point of beginning; 
containing 453.64 acres, more or less. (Tract #1 of SCS records. ) 


Area No. 3 - All of that certain tract or parcel of land, situate, lying and 
being in Gray County, State of Texas, comprising all of that part of the 
Ei/2 of the NE1/4 of Section 15 in Block C-2 in said Gray County, by 
virtue of Certificate No. 78 issued to the C.C.S.D. and R. G.N.G.R. Y. 
Company, containing 38.30 Acres of land, more or less, which is bounded 
and described as follows, to-wit: 

Commencing at a 1" iron pipe marked 6-15-C2, being Twichell's 
Northeast corner of the Survey No. 15inBlock C2, as resurveyed in 1910; 
thence running South 47° 47' 30" West, a distance of 1169.5 feet to a 2” 
iron pipe; thence turning and running South 22° 32" 25" West, a distance 
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of 648.1 feet to another 2" iron pipe; thence turning and running South 


5° 12" 25" west, a distance of 537.6 feet to another 


Qn iron pipe; thence 


turning and running South 32° 51' 15" East, a distance of 527.8 feet to 
another 2" iron pipe; then turning and running North 70° 52" 45" East, 
crossing McClellan Creek, a distance of 338.1 feet to another 2” iron 
pipe; thence turning and running North 7° 18" 45" East, a distance of 
658.75 feet to another 2" iron pipe; thence turning and running South 


54° 27' 15" East, a distance of 589.1 feet to another 


2" iron pipe set in 


the Easterly sideline of said survey #15 in Block C-2 and in the Westerly 


sideline of Survey #11 of the Rockwall County School 


land; thence turning 


and running North with the Easterly sideline of the said Survey #15 and 
the Westerly line of said survey #11, a distance of 1446.7 feet to a 1-1/4" 
galvanized pipe marked SW 10 - NW 11, said pipe marking the South- 
westerly corner of survey #10 and the Northwesterly corner of survey #11 
of the Rockwall County School land; thence running North by the Westerly 
sideline of said survey #11, again crossing said McClellan Creek, a dis- 
tance of 493.3 feet to a point; thence turning and running due West, a 


distance of 6.4 feet to the point of beginning. (Tract 
Containing 954.51 acres more or less. 


[Filed Jan. 23, 1957] 
* ak 


Mr. Lewis E. Hoffman 
Chief, Division of Minerals 
Bureau of Land Management 
Department of the Interior 
Washington 25, D. C. 


No. 2 of SCS Records. ) 


August 17, 1954 


Re: Acquired land oil and gas lease ap- 


Dear Mr. Hoffman: | 
On June 5, 1953, the undersigned filed oil and 


plication BLM-A 034282, Texas 


gas lease application 
BLM-A 034282 covering approximately 954.51 acres in Gray County, 
Texas. | 
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The undersigned is planning to drill an exploratory well on the lands 
covered by this lease application. It is respectfully requested, there- 
fore, that this application be made special and that an oil and gas lease be 
issued thereon at the earliest possible date. 
Anything that can be done to expedite the issuance of a lease will be 
greatly appreciated. 


Sincerely yours, 


MAX BARASH 
* * 


[ Filed Jan. 23, 1957] 
EXHIBIT 10 
September 23, 1954 


Honorable Edward Woozley 
Director, Bureau of Land Management 
U. S. Department of the Interior 
Washington 25, D. C. 
Re: Acquired land oil and gas lease appli- 
cation BLM-A 034282, Texas 
Dear Mr. Wooziley: 
On June 5, 1953, the undersigned filed oil and gas lease applica- 


tion BLM-A 034282 covering approximately 954.51 acres in Gray County, 
Texas. 

It has just come to my attention that all the lands for which I ap- 
plied under BLM-A 034282 were offered for lease by competitive bidding 
and were subsequently awarded to The Texas Company under serial num- 
bers BLM-A 034714 and 034715 and to Baker & Taylor Drilling Company 
under serial number BLM-A 034716. The leases to The Texas Company 
were issued effective September 1, 1953, and the lease to Baker & Taylor 
Drilling Company was issued as of October 1, 1953. Notwithstanding 
that my lease application BLM-A 034282 was filed prior to the opening of 
bids and prior to the award of leases to The Texas Company and Baker 
& Taylor Drilling Company, no notice of any kind, either of the offer for 
lease or of the award of leases, was ever served on me. Nor has action 
been taken on my application BLM-A 034282 to this date although oil and 
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gas leases were issued about a year ago to the companies referred to 


above. 
I hereby protest the issuance of leases to The Texas Company and 
to Baker & Taylor Drilling Company for the lands included in my appli- 
cation BLM-A 034282 and respectfully request that appropriate steps be 
taken to cancel those leases as having been issued in violation of the 
Mineral Leasing Act of February 25, 1920, as amended by the Act of 
August 8, 1946. Under Section 17 of the Mineral Leasing Act, as 
amended, only lands which are within a known geologic structure of a 
producing field are subject to lease by competitive *bidding. Prior to 
filing my application BLM-A 934282, a careful examination of the records 
of the Department of the Interior and the Department of Agriculture 
failed to disclose any evidence to indicate that the lands in question were 
within a known geologic structure of a producing field. In the absence 





of the promulgation of a determination that the lands in question were 
within a known geologic structure of a producing oil and gas field, appli- 
cation BLM-A 034282 was first in point of time of filing and is entitled to 
have a lease issued thereon in accordance with Section 17 of the Mineral 
Leasing Act, as amended. | 
If a definition of a known geologic structure of a producing field was 
ever promulgated covering the lands included in application BLM-A 034282, 





I shall appreciate being advised as to the date such definition was promul- 
gated and where it was published. : 
Your prompt action on this protest will be very much appreciated. 
Sincerely yours, 


[Filed Jan. 23, 1957] 
EXHIBIT 11 | 
* * 3 * 
October 29, 1954 
Memorandum 
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To: Director, Geological Survey 
From: Director, Bureau of Land Management 
Subject: Report requested 

There is submitted herewith oil and gas lease application BLM-A 
034282 filed June 5, 1953, by Max Barash, involving 954.51 acres of 
land in Gray County, Texas, acquired by the Soil Conservation Service 
and included in its McClellan Creek Project TX-LU-24. 

Our records show that pursuant to your report of June 12, 1952, 
stating that this land "may be subject to drainage of its oil and gas con- 
tent as the subject area is on the southern edge of the Panhandle Field, " 
said land was subsequently offered for competitive leasing in three par- 
cels. Parcels 1 and 2 were included in leases BLM-A 034714 and 034715 
issued to The Texas Company and Parcel 3 was included in lease BLM-A 
034716 issued to the Baker and Taylor Drilling Company. 

It is requested that this office be advised as to the date on which 
this land was determined to be within the known geologic structure of the 
Panhandle Field and whether such determination was effective as to all 
the lands embraced in application BLM-A 034282. 

For the Director 


/s/ Michael Giller 
= * 


[ Filed Jan. 23, 1957] 


EXHIBIT 12 
February 11, 1955 
MEMORANDUM 
To: Director, Bureau of Land Management 
From: Director, Geological Survey 
Subject: Supplemental report, BLM-A 034282, Lake McClellan Park, 
Gray County, Texas 

Reference is to your memorandum of October 29, 1954, requesting 
the date that certain lands included in the subject application were de- 
termined to be within the known geologic structure of the Panhandle field. 
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As of June 12, 1952, when the Geological Survey reported that the 
Lake McClellan Park lands "may be subject to drainage, "no determina- 
tion had been made as to whether all of the lands were or were not within 


a known geologic structure. | 
A review of the structural aspects of the lands involved has been 
made as of June 5, 1953, the date of filing of application BLM-A 034282. 
This review shows that part of the lands on which competitive leases were 
sold in July 1953 are not within a known geologic feces as those limits 
were deemed to exist on June 5, 1953. 
The lands believed to be within the known geologic structure are 
confined to surveys (sections) 9 and 10 of the subdivision of the Rockwell 
County School land, Gray County, Texas. The remainder of the lands 
were not within a known geologic structure on June 5, 1953. 
Thomas B. Nolan 
Acting Director 
* | * 











[Filed Jan. 23, 1957] 
EXHIBIT 13 | 
| April 22, 1955 


The Texas Company 
P.O. Box 1720 
Fort Worth, Texas 


Gentlemen: 
I have been requested by the Bureau of Land Management to forward 


to you by registered mail a copy of my letter of September 23, 1954, ‘to 
the Director, Bureau of Land Management, protesting the issuance of 
oil and gas leases BLM-A 034714 and 034715 covering certain lands in 
Gray County, Texas. | 

Accordingly, there is enclosed a copy of my letter of September 23, 
1954, which is self-explanatory. Should you address a communication 
to the Director, Bureau of Land Management, on this subject, I shall ap- 


preciate receiving a copy thereof. 





Sincerely yours, 


MAX BARASH 
* * 


[ Filed Jan. 23, 1957] 
EXHIBIT 14 
April 22, 1955 


Baker & Taylor Drilling Co. 
First National Bank Bldg. 
Amarillo, Texas 


Gentlemen: 

I have been requested by the Bureau of Land Management to for- 
ward to you by registered mail a copy of my letter of September 23, 
1954, to the Director, Bureau of Land Management, protesting the is- 
suance of oil and gas lease BLM-A 034716 covering certain lands in 
Gray County, Texas. 

Accordingly, there is enclosed a copy of my letter of September 23, 
1954, which is self-explanatory. Should you address a communication to 
the Director, Bureau of Land Management, on this subject, I shall ap- 
preciate receiving a copy thereof. 

Sincerely yours, 


MAX BARASH 
* * 


[ Filed Jan. 23, 1957] 
EXHIBIT 15 


* * 


June 21, 1955 


Max Barash 
The Texas Company 
Baker & Taylor Drilling Co. 


Acquired Lands 
Oil and Gas 
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Protest Sustained 
Competitive Leases Cancelled as Indicated 
Noncompetitive Lease Application Rejected in Part 





Reference is made to a protest filed September 24, 1954, by Max 
Barash, in connection with his noncompetitive oil and gas lease applica- 
tion BLM-A 034282, against leases BLM-A 034714, 034715 and 034716 
issued pursuant to competitive lease offer of approximately 955 acres of 
land acquired by the Soil Conservation Service of the Department of Agri- 
culture for its Lake McClellan Park Project TX-LU-24 in Gray County, 
Texas. These lands are now under the jurisdiction of the Forest Service. 

The lands here involved, being on the southern edge of Panhandle 


Field, were disclosed to be subject to drainage of their oil and gas con- 





tent and were accordingly offered for oil and gas leasing through com- 
petitive bidding on July 22, 1953 in three parcels, on which high bids 





were submitted as follows: | 
High Bidder Bid per Acre Total Bid 


Parcel 1, containing 462.57 acres in | 
Secs. 9, 10, and 12: $33.50 | $15, 535. 50 
The Texas Company | 


Parcel 2, containing 453.64 acres in 
Sec. 11: | 
The Texas Company | 9,635.35 


Parcel 3, containing 38.30 acres in 
Sec. 15: | 
Baker & Taylor Drilling Company 1.25 47.87 
[p. 2] *Upon acceptance of the high bids and payment of the balance of the 
bonus offered thereon for the privilege of leasing said lands, leases 
BLM-A 034714 and 034715 were issued effective September 1, 1953 to 
The Texas Company for the lands described in Parcels 1 and 2, respec- 
tively, and lease BLM-A 034716 were issued effective October 1, 1953 to 
the Baker & Taylor Drilling Company for the lands described in Parcel 3. 
Further investigation of the structural character of these lands, 
pursuant to the allegations set forth in the protest, reveals that while the 
lands here involved are on the southern edge of Panhandle Field, 
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only part of the lands, namely, those portions of secs. 9 and 10 included 
in Parcel 1 and embraced in competitive lease BLM-A 034714, were ac- 
tually defined as being on the known geologic structure of Panhandle Field 
prior to June 5, 1953, and that the remaining lands included in the com- 
petitive lease offer were not then and are not now situated on a known 
geologic structure of a producing oil or gas field. 

Section 10 of the Acquired Lands Mineral Leasing Act of August 7, 
1947 (61 Stat. 913, 30 U.S.C. 351), expressly provides that the rules 
and regulations thereunder shall be the same as those prescribed under 
the mineral leasing laws to the extent that they are applicable, incorporat- 
ing therein by such reference the rules and regulations under the Mineral 
Leasing Act of February 25, 1920 (41 Stat. 437, 30 U.S.C. 181), as 
amended. Section 17 of the 1920 Act, as amended, provides that "When 
the lands to be leased are within the known geologic structure of a pro- 
ducing oil or gas field, they shall be leased to the highest responsible 
qualified bidder by competitive bidding ***", and further, that ''When the 
lands to be leased are not within any known geologic structure of a pro- 
ducing oil or gas field, the person first making application for the lease 
who is qualified to hold a lease under said section shall be entitled to a 
lease of such lands without competitive bidding." 

Thus, the law applicable to the facts in these cases is clear. As 
to those lands not within the known geologic structure of a producing 
field as of June 5, 1953, on which date noncompetitive oil and gas lease 
application BLM-A 034282 was filed, the Department is under a manda- 
tory duty imposed by statute to issue a lease to the first qualified offeror 
for a noncompetitive lease. John Snyder, et al., A-27035 (February 11, 
1955). A lease issued in disregard of this obligation must be regarded 
as having issued without authority of law and in contravention of a plain 
statutory mandate. Such a lease is therefore subject to cancellation. 
Transco Gas and Oil Corporation, et ano., A-26436 (December 8, 1952.) 
Furthermore, in these cases a portion of the lands included in the com- 
petitive leases were not known to contain valuable deposits of oil or gas 
when they were issued, and, to that extent, the leases were issued without 
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authority of law and are therefore invalid. The governmental officer is- 
suing the invalid leases may not bind the Government beyond his authority. 
Reay v. Lackie, A-24670 (August 12, 1947). Attention is also invited to 
William Wostenberg, A-26450 (September 5, 1952) wherein the *Depart- 

ment ruled that a noncompetitive lease for lands situated on a known 


geologic structure was properly cancelled for the reason that the Depart- 


ment had no authority under the law to issue such lease. 

In view of the circumstances herein set forth, and the fact that no 
adverse showing has been made by the holders of the competitive leases 
in response to service of notice of the protest in this matter, the protest 
of the applicant for noncompetitive lease is accordingly sustained. 

Competitive lease BLM-A 034714 is hereby cancelled in part as to 
such land embraced therein which is not on the known geologic structure 
of a producing oil or gas field, namely, a tract of land containing 126. 67 
acres comprising part of Survey No. 12 of the Rockwell County School 
Land subdivision in Gray County, Texas (Abstract No. 511, patented to 
Rockwell County under date of March 15, 1878, Patent No. 403, Volume 
22), more particularly described by metes and bounds, as follows: 

"Beginning at the common corner of Surveys No s. 9, 10, 

11 and 12; thence South 3056. 2 feet to a point in the 

East line of Survey No. 11 and the West line of Survey 

No. 12; thence N 70° 31' 50" E 1391.7 feet to 4 2-inch 

iron pipe; thence N 26° 34" E 2951.2 feet to a 2-inch 
iron pipe in the South line of Survey No. 9 and the 
North line of Survey No. 12; thence S g9° 58" Ww to the 
common corner of Surveys Nos. 9, 10, 11, and 12 and 


the point of beginning." 


The balance of the lands remaining in lease 034714 totals 335.9 acres in 
the same Rockwell County School Land subdivision, being 200 acres in 
sec. 9 and 135.9 acres in sec. 10 (also identified as EENeye Nos. 9- 
and 10), described by metes and bounds as: ! 
"Beginning at a 1-1/4 inch galvanized iron pine marked 
SW10-NW11, the S. W. corner of survey No. 10 and the N. W. 
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corner of survey No. 11 of the Rockwell County School 

Land; thence North at 180 feet across McClellan Creek, 

at 800 feet to a 2-inch iron pipe in the West line of 

said survey No. 10; thence N 89° 58' E parallel with 

the South line of said survey No. 10, 3444.4 feet to 

a 2-inch iron pipe; thence N 44° 59° & 2602.9 feet to 

a 2-inch pipe in the East line of said survey No. 10 

and the West line of survey No. 9; thence North 660 

feet to a 2-inch iron pipe in the East line of said 

survey No. 10 and the West line of survey No. 9; thence 

N 89° 58' E 2640 feet to a 2-inch pipe; thence South 

crossing McClellan Creek 3300 feet to a 2-inch iron pipe in 

the South line of survey No. 9 and the North line 

! of survey No. 12; thence S 89° 58' W approximately 
[p. 4] 7924.6 feet to the* S. W. corner of survey No. 12 and 

the N.W. corner of survey No. 11, being the point of 

beginning." 

As none of the lands embraced in competitive leases BLM-A 034715 
and 034716 are within the known geologic structure of a producing oil or 
gas field, said leases are hereby cancelled in their entirety. 

Noncompetitive lease application BLM-A-034282, covering all of 
the lands in the Lake McClellan Park lease offer, is also hereby rejected 
as to the above-described portions of sections 9 and 10 situated within 
the known geologic structure of Panhandle Field and included in competi- 
tive oil and gas lease BLM-A-034714 issued to The Texas Company. 
Action on the issuance of a lease for the remaining land in this applica- 
tion will be taken when the rights of all parties in the matter have been 
finally determined and any excess rental paid in connection with said ap- 
plication will be refunded at that time. 

The action taken by this decision will become final 30 days from 
receipt hereof without further notice from this office. The right of ap- 
peal is allowed as provided by the regulations set forth in the attached 
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Circular 1818. In accordance with this decision, the annual rentals and 
amounts of bonus bids paid in connection with the competitive leases will 
be refunded in due course, except that in the case of BLM-A-034714 re- 
fund will be made only as to the acreage eliminated from the lease. 
Copies of this decision are being sent by registered mail to all 


interested parties. 








For the Se 
/s/ Michael Giller 
* FE 


[ Filed Jan. 23, 1957] 
EXHIBIT 16 
x a | ok *% 
‘July 18, 1955 


Honorable Edward Woozley 

Director, Bureau of Land Management 
U. S. Department of the Interior | 
Washington 25, D. C. | 


Notice of Appeal to the Secretary of the Interior from 
decision of the Bureau of Land Management of June 21, 
1955 (BLM-A 034282 etc., Texas) 
Dear Mr. Woozley: 
This will constitute notice of appeal to the Secretary of the Interior 
from that portion of your decision of June 21, 1955, which rejects my 
noncompetitive oil and gas lease application BLM-A 034282 to the extent 
of 335.9 acres, being 200 acres in sec. 9 and 135. 9 acres in sec. 10 
(also identified as Surveys Nos. 9 and 10), and described by metes and 
bounds in said decision. The grounds for this appeal are as follows: 
1. The Bureau's decision of June 21, 1955, is in error in holding 
that "those portions of secs. 9 and 10 included in Parcel 1 and 
embraced in competitive lease BLM-A 034714, were actually de- 
fined as being on the known geologic structure of Panhandle Field 
prior to June 5, 1953," because (a) no definition of said lands as 
being on the known geologic structure of the Panhandle Field was 











40 

promulgated prior to June 5, 1953, as required by applicable law 

and regulation; (b) no’ such definition was published in the Federal 

Register prior to June 5, 1953, as required by law; and (c) no such 

definition has been promulgated and published in the Federal Regis- 

ter since June 5, 1953, to the present date. 

2. Having failed to comply with the provisions of the Administrative 

Procedure Act of June 11, 1946 (5 U.S.C. secs. 1001 et seq., ) 

with regard to promulgation and publication in the Federal Register 

of the definition of the lands which are the subject of this appeal as 
being on a known geologic structure, the decision of the Bureau of 

Land Management of June 21, 1955, is in error in holding that the 

lands are not subject! to noncompetitive oil and gas lease application. 

3. Being the first qualified applicant for a noncompetitive oil and 

gas lease pursuant to Section 17 of the Mineral Leasing Act of 

February 25, 1920, as amended by the Act of August 8, 1946 (60 

Stat. 951), appellant is entitled as a matter of law to the issuance 

of a noncompetitive lease for the lands which are the subject of 

this appeal. 

A copy of this notice'of appeal has been served by registered mail 
on The Texas Company, P.O. Box 1720, Fort Worth, Texas, as shown 
by the certifjcate annexed hereto. 

Sincerely yours, 


/s/ Max Barash 
* * 


[ Filed Jan. 23, 1957] 


EXHIBIT 17 
* * 2 * 
July 21, 1955 


Department of the Interior 
Bureau of Land Management 
Washington 25, D. C. 


Dear Sirs: 
Enclosed herewith you will find our appeal from the decision of 
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the Bureau of Land Management dated June 21, 1955, in connection with 
the above-captioned leases. | 
Please enter our appearance in this case, and furnish a copy of all 

action taken to: Mr. W. N. Sands The Texas Company, Box 946, Fort 
Worth, Texas, and to the writer. | 

Yours very truly 

/s/ Loretto Germuiller 

* * * ! * * 


APPEAL BY THE TEXAS COMPANY 
FROM THE DECISION OF THE BUREAU 
OF LAND MANAGEMENT DATED 

JUNE 21, 1955 


| 

The Texas Company, hereinafter referred to L 7Appellant", ap- 
peals from the decision of the Bureau of Land Management dated June 21, 
1955, wherein the Director canceled in part competitive lease BLM-A- 
034714 in so far as said lease covered any land situated in Section 12, 
and canceled competitive lease BLM-A-034715 entirely, the decision of 
the Director resting on the ground that such land was not within a known 
geologic structure of a producing field as of June 5, 1953, and as grounds 
therefor would respectfully show: | 

1. | 

Geological Survey Report of June 12, 1952 to the Bureau of Land 

Management to the effect that the land covered by the above leases "may 





be subject to drainage of its oil and gas content as the subject area is on 
the southern edge of the Panhandle Field", shows that as of that date such 
land was on a known geologic structure, and this report was a determina- 
tion by the Director of the Geological Survey that such land was on a 
known geologic structure within Section 192.6 of the Code of Federal 
Regulations. Thereafter the Bureau of Land Management on or about 
June 1, 1953 issued notice that three separate parcels of acquired land 
within the Lake McClellan Park, Gray County, Texas, would be offered 
through sealed bids on terms therein specified to qualified bidders of 

the highest cash amounts per acre. A photostatic copy of said notice 
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is attached hereto and made a part hereof. The Director of the Bureau 
of Land Management, when issuing this notice that the lands would be of- 
fered for lease under sealed bids, must have recognized the determina- 
tion of the Director of the Geological Survey that the boun- 
daries of the land were within a known geologic structure. 

Thereafter appellant filed two sealed bids with the Administrator, 
Bureau of Land Management, Washington, D. C., covering two parcels 
of land described in the notice of sale. 

On July 23, 1953the Bureau of Land Management advised appellant 
that its bids on Parcel No. 1 and Parcel No. 2 were the highest received 
for these parcels and both bids were accepted subject to the approval 
of appellant's qualifications and compliance with any requirements that 
may be made in connection with the issuance of the leases. 

Thereafter the Bureau of Land Management issued to appellant an 
oil and gas lease dated September 1, 1953 covering Parcel No. 1 bearing 
serial number BLM-A-034714, and an oil and gas lease dated September 1, 
1953 covering Parcel No. 2, bearing Serial number BLM-A-034715. 

Appellant has complied with all of the terms and provisions of each 
of said leases and has paid all rental due thereunder. 

It is a fact generally recognized in the oil industry, accepted by 
geologists, that the land covered by the above leases is situated in a known 
geologic structure. The decision of the Director of June 21, 1955 that 
the land situated in Sections 11 and 12 was not on a known geologic struc- 
ture of a producing oil and gas field is unsupported by any factual basis. 
By this decision the Director holds that the north boundary line of Sections 
11 and 12 constitutes the southern boundary of the known geologic struc- 
ture. Surely no geologist familiar with the Panhandle Field of Texas 
could make such a determination. 

2. 

The protest dated September 23, 1954 of the Honorable Max Barash 
addressed to the Director, Bureau of Land Management, to the issuance 
of the oil and gas leases to appellant was and is in effect an appeal from 
a decision of the Director within the meaning of Section 221.75 of the 
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Code of Regulations, and was not made within thirty days after the award 
of the lease pursuant to Section 192.53 of the Code of Regulations, and 
was not taken to the Secretary as required by the Regulations; and neither 
was there any statement of fact made under oath; and for each and all of 
said reasons the protest of the Honorable Max Barash was filed too late. 
According to his protest he filed his application on June 5, 1953 and not 
until September 23, 1954 did he take any action in connection with the 
competitive leases issued to appellant on September 1, 1953, hence it 
must be held that he had abandoned his application for a lease. 

The oil and gas leases in question covering land on a known geo- 





logic structure may be canceled only by judicial proceedings in the manner 
provided in Sections 27 and 31 of the Mineral Leasing Act. 

WHEREFORE, for each and all of the reasons here assigned appel- 
lant prays that the decision of the Director of the Bureau of Land Man- 


agement of June 21, 1955 be reversed. 


/s/ W. N. Sands 


Box 946, — 
Fort worth, Texas 
Attorney for Appellant 


THE STATE OF TEXAS 
COUNTY OF TARRANT 


J. H. MARKLEY, JR., having been duly sworn, deposes and says: 
That he is Attorney in Fact for The Texas Company and is qualified 
to make this affidavit by power of attorney; that the statement of facts 
above contained is true and correct to his best knowledge and belief. 
/s/ J. H. Markley, Jr. 
SEAL | 
Subscribed and sworn to before me this the 15th day of July, 1955. 
/s/ Ann Schroeder 


Notary Public in and for 
Tarrant County, Texas 
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[ Filed Jan. 23, 1957 ] 
EXHIBIT 18 


* * 


BRIEF 


IN SUPPORT OF THE APPEAL OF MAX BARASH FROM 
PORTION OF DECISION OF BUREAU OF LAND MANAGE- 
MENT OF JUNE 21, 1955, REJECTING HIS NONCOM- 
PETITIVE ACQUIRED LANDS OIL AND GAS LEASE AP- 
PLICATION BLM-A 034282 TO THE EXTENT OF 335.9 
ACRES, GRAY COUNTY, TEXAS. 


tit ta tt a> irre Tar SSSR 


TO THE HONORABLE, THE SECRETARY OF THE INTERIOR 
WASHINGTON, D. C. 

This brief is submitted in support of the appeal of Max Barash, 
hereinafter referred to as appellant, from that portion of the decision of 
the Bureau of Land Management of June 21, 1955, which rejected his 
noncompetitive acquired lands oil and gas lease application BLM-A 034282 
to the extent of 335.9 acres, therein described, in Gray County, Texas. 
The ground stated by the Bureau of Land Management for such rejection 
is that the 335.9 acres are "situated within the known geologic structure . 
of Panhandle Field and included in competitive oil and gas lease BLM-A 
034714 issued to The Texas Company." Said 335.9 acres are hereinafter 
referred to as the lands in controversy. 


Statement of Facts 


Appellant's noncompetitive oil and gas lease application BLM-A 
034282 was properly filed in the Bureau of Land Management on June 5, 
1953, for a total of 954.51 acres. Examination of the records, maps and 
diagrams on file in the Bureau of Land Management depicting the known 
geologic structures of producing oil or gas fields outstanding on June 5, 
1953, disclosed that the lands in controversy were not situated within 
any known geological structure of a producing oil or gas field. 

Without notice of any kind to appellant and without his knowledge 
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the lands in controversy, together with certain other lands’, were of- 
fered for oil and gas leasing by competitive bidding on July 22, 1953. 

The Texas Company was the successful bidder and oil and gas lease 
BLM-A 034714 was issued to it effective September 1, 1953, for the lands 
in controversy and other lands a At no time during this period did ap- 
pellant have notice of the competitive lease offering or of the award of 
lease to The Texas Company, nor did it come to appellant's attention 
until shortly before September 23, 1954, about 14 months after the lease 
sale was held, in the circumstances hereinafter recited. 

By letter of August 17, 1954 aa) to the Bureau of Land Management, 
appellant had requested that his application BLM-A 034282 be made special 
and that an oil and gas lease be issued thereon at the earliest possible 
date. Upon informal inquiry at the Bureau of Land Management in Sep- 
tember 1954 as to the disposition of appellant's letter of August 17, 1954, 
appellant learned for the first time of the lease offering by competitive 
bidding which had been held more than a year earlier and of the award of 
lease. By letter of September 23, 1954, to the Bureau of Land Manage- 
ment appellant protested the action taken by the Bureau in offering the 
lands for lease without notice of any kind to him and in awarding lease to 
The Texas Company without acting on his application BLM-A 034282 3. 

At the informal request of the Bureau, a copy of the protest was forwarded 
by registered mail to The Texas Company under date of April 22, 1955. 
The registry return receipt was filed with the Bureau of Land Management 
to show evidence of service. To the best of appellant's knowledge and be- 


lief, The Texas Company filed no response to the protest. 
| 


i Part of the other lands which were offered for leasing by competi- 
tive bidding are involved in a cross-appeal filed by The Texas Company 
from the Bureau's decision of June 21, 1955. 


2 Oil and gas lease BLM-A 034715 was also issued at the same time 
for the lands involved in the cross-appeal of The Texas Company. 


2a A copy of the letter is annexed hereto as Exhibit A. 


: A copy of the letter is annexed hereto as Exhibit B. 
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By decision of June 21, 1955, the Bureau of Land Management sus- 
tained appellant’s protest as to the lands embraced in his noncompetitive 
lease application BLM-A 034282 except to the extent of the lands in con- 
troversy totaling 335.9 acres. This decision was the first formal action 
taken by the Bureau of Land Management on appellant's application 
BLM-A 034282 of which he received notice despite the fact that almost 
two years had elapsed since the lands applied for by appellant were of- 
fered for leasing by competitive bidding. In its decision of June 21, 1955, 

the Bureau held that: 

"Further investigation of the structural character of 

these lands, pursuant to the allegations set forth in the pro- 

test, reveals that while the lands here involved are on the 

southern edge of Panhandle Field, only part of the lands, namely, 

those portions of secs. 9 and 10 included in Parcel 1 and em- 

braced in competitive lease BLM-A 034714, were actually de- 

fined as being on the known geologic structure of Panhandle Field 


prior to June 5, 1953, and that the remaining lands included in 
the competitive lease offer were not then and are not now situated 


on a known geologic structure of a producing oil or gas field." 

On July 19, 1955, appellant filed with the Bureau of Land Manage- 
ment a timely notice of appeal from that portion of its decision of June 21, 
1955, which rejected his noncompetitive lease application to the extent of 
the lands in controversy. This brief is submitted herewith in support 
thereof. The grounds on which the appeal is predicated are as follows: 


1. The Bureau's decision of June 21, 1955, is in error 

in holding that "those portions of secs. 9 and 10 included in Parcel 
1 and embraced in competitive lease BLM-A 034714, were actually 
defined as being on the known geologic structure of Panhandle Field 
prior to June 5, 1953,'" because (a) no definition of said lands as 
being on the known geologic structure of the Panhandle Field was 
promulgated prior to June 5, 1953, as required by applicable law 
and regulation; (b) no such definition was published in the Federal 
Register prior to June 5, 1953, as required by law; and (c) no such 
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definition has been promulgated and published in the Federal 
Register since June 5, 1953, to the present date. 

2. Having failed to comply with the provisions of the Ad- 
ministrative Procedure Act of June 11, 1946 (5 U.S.C. secs. 
1001 et seq.,) with regard to promulgation and publication in the 
Federal Register of the definition of the lands which are the subject 
of this appeal as being on a known geologic structure, the decision 
of the Bureau of Land Management of June 21, 1955, is in error in 
holding that the lands are not subject to noncompetitive oil and gas 
lease application. : 





3. Being the first qualified applicant for a noncompetitive 
oil and gas lease pursuant to Section 17 of the Mineral Leasing 
Act of February 25, 1920, as amended by the Act of August 8, 
1946 (60 Stat. 951), appellant is entitled as a matter of law to the 
issuance of a noncompetitive lease for the lands which are the sub- 
ject of this appeal. | 

Argument 
I 


The Bureau's decision of June 21, 1955, 
is in error in holding that "those portions of 
secs. 9 and 10 included in Parcel 1 and em- 
braced in competitive lease BLM-A 034714, 
were actually defined as being on the known geo- 
logic structure of Panhandle Field prior to June 5, 
1953, "" because (a) no definition of said lands as 
being on the known geologic structure of the Pan- 
handle Field was promulgated prior to June 5, 
1953, as required by applicable law and regulation; 
(b) no such definition was published in the Federal 
Register prior to June 5, 1953, as required by law; 
and (c) no such definition has been promulgated and 
published in the Federal Register since June 5, 
1953, to the present date. | 
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Section 17 of the Mineral Leasing Act of February 25, 1920, as 

amended (30 U.S.C. sec. 226), provides in pertinent part as follows: 
All lands subject to disposition under this Act which 

are known or believed to contain oil or gas deposits may be 

leased by the Secretary of the Interior. When the lands to 

be leased are within any known geological structure of a 

producing oil or gas field, they shall be leased to the highest 

responsible qualified bidder by competitive bidding***. When 

the lands to be leased are not within any known geological 

structure of a producing oil or gas field, the person first 

making application for the lease who is qualified to hold a 

lease under this Act shall be entitled to a lease of such 

lands without competitive bidding ***."" (Emphasis added. ) 


Thus, it is clear from the language of the Act above quoted that 
there are two categories of lands which may be leased by the Secretary 
of the Interior. In the first category are lands which are "known" to con- 
tain oil or gas deposits and which are designated as lands within “any 
known geological structure of a producing oil or gas field." In the 
second category are lands which are "believed" to contain oil or gas de- 
posits and which are designated as lands "not within any known geological 
structure of a producing oil or gas field." Lands which are neither 
"known" or "believed" to contain oil or gas deposits are not subject to 
leasing pursuant to section 17 of the Mineral Leasing Act, as amended. 

The Department has so held in a number of cases. 

Section 32 of the Mineral Leasing Act of February 25, 1920, as 
amended (41 Stat. 450; 30 U.S.C. 189), provides 

"That the Secretary of the Interior is authorized to pre- 
scribe necessary and proper rules and regulations and to do any 


2 


Anderson, A-26862 (June 30, 1954); Alpha L. Hotchkiss, A-2634i(March 
36, 1952); H. H. Lenhart, et al., A-26332 (February 11, 1952); George 
Goff, Jr., A-26275 (October 30, 1951); J.A. Wooley, A-26216 (July 31, 
1951); Jean W. Evans, A-26267 (October 24, 1951); C.C. Thomas, A-26272 
(October 30, 1951); E. A. Wright, A-24452 (October 31, 1947); Ruth E. 
McCormick, 56 LD. 293 (March 25, 1938). 


George H. Waters, et al., A-26936 (August 20, 1954); Gerald W. 
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and all things necessary to carry out and accomplish the purposes 
of this act, also to fix and determine the boundary lines of any 
structure, or oil or gas field, for the purposes of this act***." 
Acting pursuant to this statutory directive, the Secretary of the Interior 
promulgated regulations (43 C.F.R. 192.6, Circular 1624, October 28, 
1946), which were in force and effect when appellant's application BLM-A 
034282 was filed, and which provide as follows: : 
"The Director of the Geological Survey will determine the 

boundaries of the known geologic structures of producing oil or 

gas fields***. Maps or diagrams showing the boundaries of 

known geologic structures of producing oil or gas fields*** will be 

placed on file in the appropriate district land office and office of 

the oil and gas supervisor. ***"' | 








When appellant filed his noncompetitive lease application BLM-A 
034282 on June 5, 1953, an examination of the maps and diagrams on file 
in the Bureau of Land Management depicting the boundaries of known 


geologic structures of producing oil or gas fields disclosed that the lands 


applied for were not within any known geological structure of a producing 
oil or gas field. Specifically, there was no map or diagram on file in 
the Bureau of Land Management on June 5, 1953, which showed that any 
of the lands applied for by appellant were within the known geological 
structure of the Panhandle Field as the governing regulation 43 CFR 
192.6 required if in fact any of those lands were within the known 
geological structure of that field. Moreover, even as of this late date 





no such map or diagram is on file in the Bureau of Land Management. 
It is now well-settled that a regulation of the Department has the force 
and effect of law and is binding on the Secretary of the Interior 3 

Aside from the foregoing, Sec. 3(a)(3) of the Administrative Pro- 
cedure Act of June 11, 1946 (5 U.S.C., 1952 ed., sec. 1002(a)(3)), 
makes mandatory the publication in the Federal Register of notice of all 
definitions of known geological structures of produ cing oil or gas fields. 
That section provides, in pertinent part, as follows: 





5 Foomote in page 50. 
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"(a) Every agency shall separately state and currently 
publish in the Federal Register *** (3) substantive rules adopted 
as authorized by law and statements of general policy or interpre- 
tations formulated and adopted by the agency for the guidance of 
the public, but not rules addressed to or served upon named 
persons in accordance with law. No person shall in any manner 
be required to resort to organization or procedure not so published." 


Following the enactment of the Administrative Procedure Act the Depart- 
ment decided that definitions of known geological structures of producing 
oil or gas fields fell within the scope of "interpretations formulated and 
adopted by the agency for the guidance of the public” and that such defin- 
itions would have to be published in the Federal Register if they were to 
be legally effective against the persons affected thereby. It was obvious 
that without publishing notice of such definitions in the Federal Register 
applicants for leases would be unable to ascertain whether the lands 
sought were available for lease competitively or noncompetitively. 
Proper administration of the Mineral Leasing Act of February 25, 1920, 
as amended, made it necessary therefore that notice of definitions of 
known geological structures of producing oil or gas fields be published 
in the Federal Register if substantive rights of applicants were to be 

protected in accordance with the objectives of the Administrative 
Procedure Act. 

On August 22, 1946, a little more than two months following the 
passage of the Administrative Procedure Act, the Geological Survey pub- 
lished in the Federal Register (11 F.R. 9104) as Part 226 of the Code of 
Federal Regulations notice to the public of the definitions of known geo- 
logic structures of producing oil or gas fields in force and effect as of 
August 15, 1946. In pertinent part the notice provides as follows 6. 


5 McKay v. Wahlenmaier, U.S. Court of Appeals for the District of 
Columbia, decided July 21, 1955; Chapman v. Sheridan-Wyoming Coal 
Co., 338 U.S. 621, 629 (1950). 


6 as amended December 20, 1946 (11 F.R. 14590). 
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"Part 226. Definitions of known Geologic Structure of 
Producing Oil and Gas Fields. | 
"Sec. 226.0. Outstanding Definitions. (a) There is set 
forth in this part a list of definitions of known geologic structures 
of producing oil and gas fields issued in effectuation of the pur- 
poses of sec. 17 of the Mineral Leasing Act of February 25, 1920, 
as amended (41 Stat. 443, 46 Stat. 1007, 46 Stat 1523, 49 Stat. 
676; 30 U.S.C. sec. 226) which were outstanding as of August15, 
1946. The descriptions of these respective structures have here- 
tofore been noted by legal subdivision, township, and range on the 
tract books of the appropriate district office of the Bureau of Land 
Management and are also on record in the Geological Survey and 
in the Bureau of Land Management, Washington, D.C. The struc- 
tures which have been defined are listed alphabetically hereinafter 
under the states in which they are situated. | 
"(b) As of August 15, 1946, the following known structures 
had been defined: : 
[then follows a list of hundreds of definitions of known geo- 
logic structures of producing oil or gas fields in various 
states identified by name of field, effective date, and a- 
mount of acreage. | i 
"(20 Stat. 394; 43 U.S.C. sec. 31; 41 Stat. 450; 30 U.S.C. 
sec. 189.) 
Julian D. ee 
Acting Director" 
(Emphasis added. ) 
Since the first publication in the Federal Register on August 22, 





1946, the Geological Survey has consistently published in the Federal 
Register throughout the years notice to the public of definitions of known 
geological structures of producing oil or gas fields y, The latest notice 


7 


For convenience a tabulation of such definitions is annexed hereto 
as Exhibit C. 
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of definitions promulgated in the States of California, Kansas, Montana, 

New Mexico, Utah and Wyoming appears in the Federal Register 
of May 6, 1955 (20 F.R. 3085). Despite this long history of publication 
in the Federal Register of notice to the public of definitions of known 
geologic structures of producing oil or gas fields, no notice of the defini- 
tion of the known geologic structure of the Panhandle Field to include any 
of the lands embraced in appellant's noncompetitive lease application 
BLM-A 034282 has ever been published in the Federal Register as re- 
quired by the Administrative Procedure Act. Nor has a map or diagram 
depicting the boundaries of the known geologic structure of the Panhandle 
Field to include any of the lands embraced in appellant's noncompetitive 
lease application BLM-A 034282 been placed on file in the Bureau of Land 
Management as required by the governing regulations 43 CFR 192.6 S, 


In the light of the foregoing, the conclusion is inescapable that the 
Bureau of Land Management committed grave error in its decision of 
June 21, 1955, in holding that the lands in controversy "were actually 


defined as being on the known geologic structure of Panhandle Field prior 
to June 5, 1953, "***. (Emphasis added.) If the lands in controversy 
were actually so defined, as the Bureau flatly declares, we should like 

to know the date of the definition, when it was promulgated and published 
in the Federal Register, and when and where it was placed on file in the 
Bureau of Land Management. 

Examination of the reports of the Geological Survey, upon which 
the Bureau's decision of June 21, 1955, is presumably predicated, dis- 
closes that the Geological Survey has never declared unequivocally, as 
the statute requires, that the lands in controversy are within the known 
geological structure of the Panhandle Field. In its report of June 12, 
1952, the Geological Survey acting pursuant to an inquiry from the Soil 


e The provisions of the Mineral Leasing Act of February 25, 1920, as 
amended, are made applicable to acquired lands of the United States by 
section 3 of the Act of August 7, 1947 (30 U.S.C., 1952 ed., sec. 352). 
Likewise, the regulations prescribed under the mineral leasing laws have 
been rae applicable to acquired lands (30 U.S.C. sec. 359; 43 CFR sec. 
200. 4). 





53 
Conservation Division, Department of Agriculture, advised the Bureau 
56 of Land Management in part as follows: 
"The records of the Geological Survey disclose that this 
land may be subject to drainage of its oil and gas content as the 
subject area is on the southern edge of the POLES field. ***" 
(Emphasis added. ) 
In a supplemental report dated February 11, 1955, in response to 
a memorandum of October 29, 1954, from the Bureau of Land Management, 
the Geological Survey stated as follows: ! 
‘Reference is to your memorandum of October 29, 1954, re- 
questing the date that certain lands included in the subject appli- 
cation were determined to be within the known geologic structure 
of the Panhandle field. 
"As of June 12, 1952, when the Geological Survey reported 
that the Lake McClellan Park lands 'may be subject to drainage, ' 
no determination had been made as to whether all of the lands were 





or were not within a known geologic structure. 
"tA review of the structural aspects of the lands involved has 
been made as of June 5, 1953, the date of filing of application 
BLM-A 034282. This review shows that part of the lands on which 
competitive leases were sold in July 1953 are not within a known 


geologic structure as those limits were deemed to exist on June 5, 
1953. 





"The lands believed to be within the known geologic structure 

are confined to surveys irveys (sections) 9 and 10 of the subdivision of 

the Rockwell County School land, Gray County, Texas. The re- 

mainder of the lands were not within a known geologic structure 

on June 5, 1953." (Emphasis added. ) 

The Geological Survey supplemental report of February 11, 1955 is 
significant in several important respects which are of decisive bearing 
in resolving the issues presented on appeal. First is the forthright and 
unequivocal statement that as of June 12, 1952, when the Geological 
Survey reported that the lands may be subject to drainage no determination 
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had been made, as required by statute and the governing regulations, "as 
to whether all of the lands were or were not within a known geologic struc- 
ture."" Second is the declaration that the lands [in controversy] are "be- 

lieved" to be within the known geologic structure. Nowhere does the 
report state unequivocally in the words of the statute that the lands in 
controversy “are” and were within the known geologic structure of the 
Panhandle Field as of the definitive date when appellant's application 
BLM-A 034282 was filed, although it states with directness and clarity 
that the "remainder of the lands were not within a known geologic struc- 
ture on June 5, 1953." 

It seems unnecessary to labor the point because the supplemental 
report of February 11, 1955, speaks for itself. That the Geological 
Survey could not conscientiously make a finding that the lands in contro- 
versy were within the known geologic structure of the Panhandle Field 
as of June 5, 1953, is fortified by the fact that no definition of the field 
as including the lands in controversy had ever been promulgated or pub- 
lished. When consideration is given to the great care with which the 
Geological Survey promulgated and published in the Federal Register over 
a period of many years notice to the public of the hundreds of definitions 
of known geological structures of producing oil or gas fields, it should 
be obvious that no oversight occurred. 

There can be no doubt, therefore, that the decision of the Bureau of 
Land Management of June 21, 1955, is in error in holding that the lands 
in controversy "were actually defined as being on the known geologic 
structure of Panhandle Field prior to June 5, 1953." This finding is not 
predicated on any definition emanating from the Geological Survey. And 
since the Geological Survey is the only bureau which has been authorized 
by the Secretary of the Interior to determine the boundaries of known 
geologic structures of producing oil or gas fields, the ruling of the Bureau 
of Land Management with respect to the lands in controversy is ill-founded 
and without authority. It should be pointed out, too, that the statement ° 


See the second paragraph of the decision. 
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in the Bureau's decision of June 21, 1955, that "The lands here involved, 
being on the southern edge of Panhandle Field, were disclosed to be sub- 
ject to drainage of their oil and gas content ***" (emphasis added) is 
equally fallacious and finds no support in the report of the Geological 
Survey of June 12, 1952. In the light of the Geological Survey's supple- 
mental report of February 11, 1955, which in effect nullifies its earlier 

report of June 12, 1952, it is clear that there is no proper basis 
for the Bureau's use of the word "disclosed." | 

Ii 





Having failed to comply with the provisions of the 
Administrative Procedure Act of June 11, 1946 (5 U.S.C. 
secs. 1001 et seq.,) with regard to promulgation and 
publication in the Federal Register of the definition of the 
lands which are the subject of this appeal as being in a 
known geologic structure, the decision of the Bureau of 
Land Management of June 21, 1955, is in error in hold- 
ing that the lands are not subject to noncompetitive oil 
and gas lease application. | 


The preceding discussion establishes conclusively (a) that the Geo- 
logical Survey has never made a finding that the lands in controversy 
were within the known geologic structure of the Panhandle field as of 
June 5, 1953, when appellant's noncompetitive lease application BLM-A 
034282 was filed, (b) that no map or diagram depicting the boundaries 
of the known geologic structure of the Panhandle field to include the lands 
in controversy as of June 5, 1953, was placed on file in the Bureau of 





Land Management as required by 43 CFR 192.6; and (c) that no notice 
of the definition of the known geologic structure of the Panhandle field to 
include the lands in controversy as of June 5, 1953, was ever promul- 
gated and published in the Federal Register as required by the terms of 
the Administrative Procedure Act. In these circumstances, it was im- 
proper and in violation of law for the Bureau of Land Management to 
offer for leasing by competitive bidding the lands included in appellant's 
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noncompetitive lease application BLM-A 034282. While the Bureau of 
Land Management in its decision of June 21, 1955, recognizes and admits 
the impropriety and illegality of the competitive lease offering as to part 
of the lands embraced in appellant's application, it nevertheless reaches 
a conclusion with respect to the lands in controversy that finds no support 
in the applicable law which is controlling here. 

The duty of government departments and agencies to publish in the 
Federal Register notice to the public of rules or regulations of general 
applicability, in the manner required by the Administrative Procedure 
Act, has been recognized and confirmed by the courts in several cases £0" 

59 It has been held uniformly that failure to publish in the Federal 
Register rules or regulations of general applicability makes them ineffec- 
tive against persons who would otherwise be affected thereby. The Hotch 
case, supra, involved the question of the validity of a regulation of the 
Department of the Interior extending the period in which commercial 
fishing was closed on the Taku Inlet in Alaska. Hotch had been convicted 
of fishing in violation of the regulation. Reversing the conviction, the 
United States Court of Appeals for the Ninth Circuit, referring to section 
3(a)(3) of the Administrative Procedure Act, said in the second of its two 
decisions (at p. 282): 

"The Congressional directive in regard to the procedure 

to be followed in the issuance of agency regulations must be 

strictly complied with, since the issuance of regulations is in 

effect an exercise of delegated legislative power. In the case 

before us, neither notice that a regulation extending the closed 
period on the Taku Inlet was to be issued, nor the proposed 
regulation itself, was published in the Federal Register. The 
failure to comply with either of the referred to provisions of 


10 


Hotch v. United States, 208 F. 2nd 244 (1953), 212 F. 2nd 280 (1954); 
Willow Farm Products Co. v. Brannan, 90 F. Supp. 195 (1950); Willa- 


point Oysters, Inc. v. Ewing, i74 F. 2nd 676(1949); Lansden v. Hart, 
168 FORT aCe 18 2n 48); United States v. Morton Salt Co., 338 U.S. 632 
(1950); United States v. Morelock et al., 124 F. Supp. 932 (1954). 
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the Administrative Procedure Act means that the procedure 
laid down by Congress for the implementation of agency rules 
and regulations has not been met." 

Again the court said (at p. 283): 

"While the Administrative Procedure Act Sond the 

Federal Register Act are set up in terms of making informa- 
tion available to the public, the Acts are more than mere record- 
ing statutes whose function is solely to give constructive notice 
to persons who do not have actual notice of certain agency rules. 
* * * The Acts set up the procedure which must be followed in 
order for agency rulings to be given the force of law. Unless the 
prescribed procedures are complied with, the agency (or ad- 
ministrative) rule has not been legally issued and consequently 
it is ineffective." (Emphasis added. ) | 


And the court concluded (at p. 284): 


''We hold that since neither the proposed regulation 


nor the regulation itself in the instant case were ever pub- 
lished, the regulation is not valid whether or not appellant 
had actual notice of its contents. * * *" (Emphasis added. ) 





The Willow Farm Products Co. case, supra, involved an action 
brought to determine the legal propriety of a ruling of the Secretary of 
Agriculture adverse to plaintiff. The precise question was whether the 
records kept by plaintiff were adequate and sufficient for the purposes of 
an Order of the Department of Agriculture regulating the handling of milk 
in the absence of standards prescribed by the Department of Agriculture 
as to what constitutes a proper and adequate set of records. Holding in 
favor of plaintiff, the United States District Court for Illinois said (at 
p. 207): 





"The failure of the Department and the Market Administrator 
to issue a ruling or regulation as to what constituted a proper set 





of records for the proof of utilization and verification purposes, is 
a violation of section 3(a) of the Administrative Procedure Act of 
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the United States, 60 Stat. 237, requiring that all agencies 

of the United States shall issue and publish rules or regula- 

tions for the guidance of persons dealing with such agency. 

wea K 

The Morelock case, supra, was an action brought by the United 
States under the Agricultural Adjustment Act against wheat producers to 
restrain them from interfering with entry on their farms of a county com- 
mittee or its representatives to measure acreage planted for wheat and 
to require producers to identify all fields or acres on which wheat was 
planted. The defendants refused entry. Referring to the Administrative 
Procedure Act and the requirement for publication in the Federal Register 
of notice of instructions issued by the Secretary of Agriculture, the United 
States District Court for Maryland said (at p. 944): 

"*** But there is no provision in the Act or the Regula- 

tions imposing any duty on farm operators in connection with 

the visits of the reporters or other representatives of the 

county committee. The only obligation on farm operators 

in that connection is set out in Par. II D of Instruction No. 

1006. This Instruction was not published in the Federal 

Register or otherwise brought to the attention of defendants 

before suit. It was, therefore, not binding on them. 

5 U.S.C. A. 1002, 44 U.S.C. A. Secs. 305, 307. ***" 

(Emphasis added. ) 


The Lansden case, supra, involved the validity of a Proclamation 
signed by the President which prohibited killing of wild geese in a desig- 
nated area. Plaintiffs attacked the procedure by which the Proclamation 
was adopted on the ground that it did conform to the Administrative Pro- 
cedure Act or the Federal Register Act. Holding that the Proclamation 
was valid, the United States Court of Appeals for the Seventh Circuit 
said (at p. 412): 

The federal Administrative Procedure Act, 5 U.S.C. A. 
secs. 1003 et seq., provides for publication of notice in the 
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Federal Register. A notice that the Secretary of Interior 
intended to prohibit the killing of geese in the vicinity of Horse 
Shoe Lake appeared in the Federal Register on September 19, 
1947. Plaintiffs’ objection to the procedure is based on the fact 
that the Secretary of Interior signed the Proclamation September 
25, 1947, and prior toa hearing had at Chicago on September 
30, 1947. It appears from the stipulation of the parties and 
finding of the court that before the Secretary of: the Interior 

signed the Proclamation he had before him the findings made by 
the officials of the Federal Wildlife Service based upon its exten- 
sive study and investigation relating to the congenyenton of mi- 





gratory birds in this area. 
"After the Secretary had signed the Bird ee the 

chief counsel of the Federal Fish and Wildlife Service retained 

it until October 1, 1947, when it was signed by the President. 
"The President's Proclamation 2748 does not violate 





any of the provisions of the Federal Administrative Act and 


is valid. ***." 


In United States v. Morton Salt Co., supra, a a case involving the 
question of the power of the Federal Trade Commission to require the 
submission of certain reports, the United States Supreme Court in up- 
holding the Federal Trade Commission stated in disucssing the Adminis- 
trative Procedure Act (at p. 644): | 

"The Administrative Procedure Act was framed against 

a background of rapid expansion of the administrative process 

as a check upon administrators whose zeal might otherwise 

have carried them to excesses not contemplated in legislation 

creating their offices. It created safeguards even narrower than 

the constitutional ones, against arbitrary official encroachment 

on private rights. | 
"Thus Sec. 3(a) of the Act requires every agency to 

which it applies, which includes the Federal Trade Commission, 
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to publish in the Federal Register certain statements 
of its rules, organization and procedure, ‘including the 
nature and requirements of all formal or informal pro- 
cedures available, ' and adds that, 'No person shall in 
any manner be required to resort to organization or 
procedure not so published." In addition Sec. 6(b) pro- 
scribes any requirement of a report or other investi- 
gative demand 'in any manner or for any purpose except 
as authorized by law.'" 


The cases cited above clearly establish the principle that publica- 
tion in the Federal Register is an absolute prerequisite if rules, regula- 
tions, or interpretations of government departments and agencies are to 
be valid and effective as against persons affected thereby. That defini- 
tions of known geologic structure of producing oil or gas fields fall within 
the scope and purview of sec. 3(a)(3) of the Administrative Procedure 
Act there can be no doubt at this late date. For, as stated earlier in 
this brief, without notice of such definitions it would be impossible for 
lease applicants to determine whether lands sought were available for 
lease competitively or noncompetitively as prescribed in section 17 of 
the Mineral Leasing Act of February 25, 1920, as amended. The long 
history of publication in the Federal Register of hundreds of notices of 
definitions of known geologic structures of producing oil or gas fields 
supports appellant's position. It is a well-established legal principle 
that a long-continued and uniform practice of officers charged with the 
duty of administering a statute is persuasively determinative of its 
construction Eo In Earle T. Miller, supra, decided December 30, 1949, 


11 United States v. Minnesota, 270 U.S. 181, 205; United States v. 


Midwest Oil Company, 236:°U.S. 459, 472-473; Schells Executors v. Fanche, 
138 US. 562, 572; United States v. Hammers, 221 U.S. 220, 228-229; 


Logan v. Davis, 233 U.S. 613, 627; Utah Poultry & Farmers Cooperative 
Vv. United States et al., 119 F. Supp. 846, 856; United States v. American 
Trucking Ass'ns., 310 U.S. 534, 549; Norwegian Nitrogen Co. v. United 

States, 288 U.S. 294, 315; Earle T. Miller, 601. D. 387, 389. 
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the Department said (at p. 389): 

'&&* A long-continued course of action by an administrative 
agency, reflecting an interpretation of the law respecting a mat- 
ter within its jurisdiction, is given great weight by the courts, 
and it should not be departed from by the agency itself unless 


the prior position is obviously erroneous.’ 


In the light of the well-established legal principles which are con- 
trolling here, it is respectfully submitted that the decision of the Bureau 
of Land Management of June 21, 1955, is plainly in error in rejecting 
appellant's noncompetitive lease application BLM-A 034282 to the extent 
of the lands in controversy. | 





m 
Being the first qualified applicant for a 
noncompetitive oil and gas lease pursuant to 
Section 17 of the Mineral Leasing Act of Febru- 
ary 25, 1920, as amended by the Act of August 6, 
1946 (80 Stat. 951), appellant is entitled asa 
matter of law to the issuance of a noncompetitive 
lease for the lands which are the subject of this 


appeal. 


Section 17 of the Mineral Leasing Act of February 25, 1920, as 
amended by the Act of August 8, 1946 (60 Stat. 951), provides in per- 
tinent part: | 

&*%* When the lands to be leased are not within a 
known geological structure of a producing field, the person 
first making application for the lease who is qualified to 
hold a lease under this Act shall be entitled to a lease of 

such lands without competitive bidding. *** " (Emphasis 
added. ) 





Referring to the above-quoted provision of the Fetceutes the decision 
of the Bureau of Land Management of June 21, 1955, cealaguaicies holds as 
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follows: 
"Thus, the law applicable to the facts in these 
cases is clear. As to those lands not within the 
known geologic structure of a producing field as of 
June 5, 1953, on which date noncompetitive oil and 
gas lease application BLM-A 034282 was filed, the 
Department is under a mandatory duty imposed by statute 
to issue a lease to the first qualified offeror for a non- 
competitive lease. John Snyder, et al., A-27035 (Febru- 
ary 11, 1955). A lease issued in disregard of this obli- 
gation must be regarded as having issued without auth- 
ority of law and in contravention of a plain statutory 
mandate. Such a lease is therefore subject to cancellation. 
Transco Gas and Oil Corporation, et ano., A-26436 (De- 
cember 8, 1952.) ***" 


In holding as it did the Bureau was following the rule enunciated by 
the Department in a number of cases that the provision of the statute 
12 The United States Court of Appeals for 
the District of Columbia has recently reiterated the correctness of the 
rule 13. In the Wahlenmaier case, the court said (slip copy, 


p. 2): 


above quoted is mandatory 


"When the Secretary of the Interior decides to 
lease for oil and gas purposes public lands which are not 
within any known geological structure of a producing 
oil and gas field, he is required by law to issue a lease 
to the person first making application therefor who is 
qualified to hold a lease under the Act. ***" 


= John Snyder et al., A-27035 (February 11, 1955); The Texas Com- 
et al., A-2702i (August 10, 1954); Charles D. Edmonson et al., 
A A208 4 | 


-26834 (August 10, 1954); D. Miller, A-50041 (November 12, 1953); 
Transco Gas & Oil Corporation, A-26436 (December 8, 1952); Bettie H. 


Reid, A-26330 (February 4, 1952). 
13 


McKay v. Wahlenmaier, supra. 
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In John Snyder et al., supra, the Department enunciated the rule 


in most emphatic terms as follows: 


"If the Department determines that a tract of public 
land which is not within any known geological structure of 
a producing oil or gas field will be made available for oil 
and gas development, it is under a mandatory duty imposed 
by statute to lease it to the first qualified person who files 
a proper application for it. 30 U.S.C., 1952 ed., sec. 226; 
Transco Gas & Oil Corporation et ano., A-26436 (December 
8, 1952). A lease issued in disregard of this obligation of 
the Department must be regarded as having been issued 





without authority of law and, indeed, in contravention of the 
plain statutory mandate. Such an oil and gas lease is sub- 
ject to cancellation. Transco Gas & Oil Corporation et ano., 


supra." 


The identical language quoted above was incorporated by the Depart- 
ment in its decision of August 10, 1954, in The Texas Company case, 
supra, and need not be restated here. 

In Charles D. Edmonson et al., supra, the Department said in 
referring to the same provision of section 17 of the Mineral Leasing Act: 

"The Department has consistently held that under this 
\. provision the first qualified applicant for a lease is entitled 

to a lease over any subsequent applicant and that any lease 

issued to a second applicant in derogation of the preference 

right given by statute to the first applicant is unauthorized and 

subject to cancellation. Russell Hunter Reav v. Gertrude H. 

Lackie, A-24670 (August 12, 1947); Transco Gas & Oil Corpo- 

ration et ano., A-26436 (December 8, 1952). 


In D. Miller, supra, the Department applied the same rule as fol- 


"With respect to the remainder of the lands in T. 35S., 
R. 98 W., which were included in the first lease offer 
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(Colorado 02450) to the appellant and are now included in 
leases Colorado 03584 and 03585, it appears that the is- 
suance of these leases to Mr. Beltz and Mr. Burton as to 
the lands previously applied for by a qualified applicant, 
Mr. Miller, was an erroneous denial of the statutory 
preference right granted by section 17 of the Mineral Leasing 
Act (supra). The Department has held that when an oil and 
gas lease has been issued erroneously in violation of a statu- 
tory preference right, it must be canceled. Transco Gas & 
Oil Corporation et ano., A-26436 (December 8, 1952); 
Russell Hunter Reav v. Gertrude H. Lackie, A-24670 
(August 12, 1947). (Emphasis added. ) 


The Transco Gas & Oil Corporation case, supra, has been cited 
by the Department time and again and perhaps is the leading case in ap- 
plying the rule which has recently been upheld by the U. S. Court of Ap- 
peals for the District of Columbia in the Wahlenmaier case. After quot- 
ing from section 17 of the Mineral Leasing Act, the Department said: 

"This provision of law is mandatory in nature. | 

If the Secretary (or his delegate) decides, in his dis- 

cretion, to lease such land for oil and gas development, 

he is required by this statutory directive to lease it to the 

first qualified person making a proper application for the 

lease. Bettie H. Reid et ano., A-26330 (February 4, 

1952); John F. Deeds et ano., A-26287 (June 26, 1952). " 


Again, in Bettie H. Reid, supra, the Department said in referring 

to the same statutory provision: | “ 
"The provision of law quoted above is mandatory in 

nature. It cannot be waived or ignored by the Department. 

Although the Secretary of the Interior (or his delegate) 

has the discretionary authority to decide whether a particular 

tract of public land, which is not within any known geological 

structure of a producing oil or gas field, will be made avail- 
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able for oil and gas development, the Secretary (or his 
delegate) is obliged, if the tract is made available for 
oil and gas development, to lease it to 'the person first 
making application for the lease who is qualified to hold 


a lease'." 





Appellant's noncompetitive oil and gas lease application BLM-A 
034282 when filed on June 5, 1953, was the first application filed for the 
lands in controversy. On that date the lands were not within any known 
geologic structure of a producing oil or gas field. Since appellant is a 

qualified applicant and his lease application is | regular and com- 
plete in all respects he is entitled to a lease for the lands in controversy 
as required by statutory mandate. | 

Concluding Remarks 


In its cross-appeal from the decision of the Bureau of Land Manage- 


ment of June 21, 1955, The Texas Company has advanced argument in 
support of its appeal which should receive some comment. 

The Texas Company points to the Geological Survey report of 
June 12, 1952, to the Bureau of Land Management and contends that 
"this report was a determination by the Director of the Geological Sur- 
vey that such land was on a known geologic structure within Section 192.6 
of the Code of Federal Regulations." The Texas Company conveniently 
ignores the supplemental report of the Geological Survey dated October 
29, 1954, which states unequivocally that when the earlier report of June 
12, 1952, was submitted "no determination had been made as to whether 
all of the lands were or were not within a known geologic structure." 

The Texas Company declares that "It isa fact generally recognized 
in the oil industry, accepted by geologists, that the land covered by the 
above leases is situated in a known geologic structure." Again, The 
Texas Company conveniently ignores Sec. 32 of the Mineral Leasing Act 
of February 25, 1920, as amended (30 U.S.C. sec. 189) which vests in 
the Secretary of the Interior exclusive authority to fix and determine the 
boundaries of known geologic structures and which authority in turn has 
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been delegated to the Director of the Geological Survey by 43 CFR 192.6. 

The short answer to the contentions advanced by The Texas Com- 
pany under heading No. 2 is that they are specious and manifestly without 
merit. Under the Rules of Practice the time for filing an appeal from a 
decision of the Director, Bureau of Land Management, begins to run 
from the date of receipt of the decision complained of. (See 43 CFR 
221.75.) The only decision received by appellant is the decision of the 
Bureau of Land Management of June 21, 1955. A timely appeal has been 
filed therefrom in accordance with the Rules of Practice. 

The Texas Company contends that "The oil and gas leases in ques- 
tion covering land on a known geologic structure may be canceled only by 
judicial proceedings in the manner provided in Sections 27 and 31 of the 
Mineral Leasing Act." But, as stated in the decision of the Bureau of 
Land Management of June 21, 1955, the competitive leases were issued 
without authority of law for lands not within a known geologic structure 
and being invalid they may be canceled by the Department. The statute 
requires only that leases of lands within a known geologic structure must 
be canceled by judicial proceedings. 

Appellant desires to call the Secretary's attention to one additional 
point before concluding this brief. In presenting legal argument as to 
the applicability of the provisions of the Administrative Procedure Act 
to the issues raised in this appeal, no inference is to be drawn that ap- 
pellant has waived his right to present similar argument with respect to 
the applicability of the Federal Register Act of July 26, 1935, as amended 
(44 U.S.C. secs. 301 et seq.). Since the Administrative Procedure Act 
is a later statute it was deemed unnecessary, in the interest of keeping 
this brief as short as possible, to dwell on the provisions of the Federal 
Register Act. 

For all of the reasons advanced in this brief, it is respectfully sub- 
mitted that the decision of the Bureau of Land Management of June 21, 
1955, should be reversed to the extent only that it rejects appellant's 
noncompetitive lease application BLM-A 034282 as to the lands in con- 
troversy. It is respectfully requested also that a lease be issued to ap- 
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pellant for all the lands included in his application at the earliest pos- 
sible date. | 

Respectfully submitted, 
/s/ Max Barash | 
Appellant - 
* ! 





* * 


EXHIBIT C 


NOTICE OF DEFINITIONS OF KNOWN GEOLOGIC STRUCTURE OF 
PRODUCING OIL OR GAS FIELDS | 
Federal Register 

Annual Index State_ 


1947! California 


Colorado 
Wyoming 
California 
Wyoming 





New Mexico 
Wyoming 
Wyoming | 
California 2370, 5320 
Colorado 1243, 2370, 3970, 4202 
Kansas 8128 

Montana 1243, 
New Mexico 1243, 
Oklahoma 8128 
Utah 4176, | 
Wyoming 1243, 5319, 8128 
Louisiana 3410 
Montana 777 





1 & 2 Footnotes in following page 68. 





Annual Index State Page Number 


1951 New Mexico 777, 1484 
Wyoming 3410 

1952 California 8461 
Montana 9965 
New Mexico 5372, 7304, 9965 
Wyoming 9965 
California 649, 1805, 4839, 7646 
Colorado 1805 
New Mexico M 
Wyoming 649, 4839, 7646 
California \ 2745, 6125, 8640 
Louisiana 2745 
Mississippi 6125 
Montana 2745, 6125, 8640 
New Mexico 2745, 8640 
Wyoming 2745, 8640 
California 3085 
Kansas Me 
Montana 
New Mexico 
Utah 
Wyoming 


1. In the issue of the Federal Register of February 11, 1947 (12 F.R. 
954) the material under heading "Definitions of Known Geologic Structure 
of Producing Oil and Gas Fields" designated as Part 226 was redesignated 
as Part 227. | 
2. In the issue of the Federal Register of December 31, 1948 (13 F.R. 
9496) appears the following: 

‘In order to conform Chapter II of Title 30 to the scope and style 
of the Code of Federal Regulations, 1949 Edition, authorized and directed 
by Executive Order 9930 of February 4, 1948 (13 F.R. 519), the follow- 
ing editorial changes are made effective upon publication in the Federal 


Register: 

"1. The codification of Part 200, except sec. 200.104 
and the codification of Parts 222 and 227 are hereby discontinued. 
Future amendments to this material will appear in the Notices 
section of the Federal Register. ***" 
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[Filed Jan. 23, 1957] 
EXHIBIT 19 


October 6, 1955 


Cravens, Dargan & Company 
Insurance Managers 

P. O. Box 1660 

Houston 1, Texas 


Attention: Mr. Victor M. Petty 
Bond Department 


Gentlemen: | 

This refers to your letter of September 16, 1955, requesting can- 
cellation of a lease bond filed in connection with oil and gas lease BLN-A 
034716, which issued to Baker & Taylor Drilling Company. 

The subject lease was cancelled by our decision of June 21, 1955, 
from which decision the lessee did not appeal within the time allowed 
therefor. The cancellation has therefore become final. 

In the circumstances the period of liability of the lease bond No. 
18964/815971 in which Baker & Taylor Drilling Company appears as 
principal and Saint Paul-Mercury Indemnity Company as surety, is 
terminated effective July 25, 1955. | 

Sincerely yours, 
For the Director 
/s/ L. E. Hoffman 
* * * 


[ Filed Jan. 23, 1957] 
EXHIBIT 20 
MAX BARASH 
THE TEXAS COMPANY 





A-27239 | : 
Decided February 14, 1956 


Administrative Procedure Act: Generally 
The definition of the known geologic structure of a producing oilor 
gas field is not an "interpretation formulated and adopted by 
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the agency for the guidance of the public" within the meaning 
of section 3(a)(3) of the Administrative Procedure Act and it 
is effective without publication in the Federal Register. 

Oil and Gas Leases: Known Geological Structure 
If the producing character of the geological structure underlying a 
tract of land is actually known prior to the date of the Department's 
official pronouncement on that subject, it is the date of the ascer- 
tainment of the fact and not the date of pronouncement that is de- 
terminative of rights which depend on whether the land is or is not 
situated within the known geological structure of a producing oil or 
gas field. 

Oil and Gas Leases: Known Geological Structure--Geological Survey 
When the Director of the Geological Survey recommends certain 
acquired lands of the United States for leasing in accordance with 
the competitive leasing provisions of the Mineral Leasing Act, he 
has, in effect, defined them as being within the known geologic 
structure of a producing oil and gas field. 

[p.2] *Oil and Gas Leases: Known Geological Structure 
A definition of the known geological structure of a producing oil or 
gas field is, in effect, a withdrawal of the lands included within 
the bounds of the structure from noncompetitive leasing. 

Oil and Gas Leases: Lands Subject to 
An application for a noncompetitive lease for lands which are within 
the known geologic structure of a producing oil and gas field at the 
time the application is filed must be rejected because such lands 
are withdrawn from noncompetitive leasing. 

Oil and Gas Leases: Known Geological Structure -- Oil and Gas Leases: 

Cancellation 


When a competitive oil and gas lease has been issued for a tnactof 


land upon the recommendation of the Geological Survey and there 
are no intervening interests, there is no justifiable basis for later 
canceling the lease because the Geological Survey later determines 
that the leased land was not situated within the known geologic 
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structure of a producing oil or gas field at the time of issuance of 


the lease. | 
Statutory Construction: Administrative Construction 
A long continued and uniform administrative interpretation of a 
statute is entitled to great weight in its construction, particularly 
where Congress has accepted, and acted upon the basis of, the ad- 





ministrative, interpretation. * 
APPEALS FROM THE BUREAU OF “LAN D MANAGEMENT 


Max Barash and The Texas Company have each appealed to the 
Secretary of the Interior from a decision dated June 21, 1955, of the 
Director of the Bureau of Land Management which rejected in part 
Barash's noncompetitive offer to lease for oil and gas certain acquired 
lands in Texas and which canceled all of one and part of another com- 
petitive oil and gas lease previously issued to The Texas Company. 

The lands involved in these appeals are situated in Gray County, 
Texas, and were acquired by the Soil Conservation | Service of the Depart- 
ment of Agriculture for its Lake McClellan Park Project. They are now 
under the jurisdiction of the Forest Service. They lie on the southern 
edge of the Panhandle Field. | 

On June 12, 1952, the Director of the Geological Survey sent a 
memorandum to the Director of the Burdau of at ‘Management, which 
read in part as follows: 

[p. 2] *"The Department of Agriculture, Soil Conservation Service, 

has inquired of the Geological Survey whether it is in the best 

interests of the United States to offer for competitive lease 

sale certain lands in Gray County, Texas. | 

"The records of the Geological Survey disclose that this 

land may be subject to drainage of its oil and gas content as the 

subject area is on the southern edge of the Panhandle field. In 

order that the extent and worth of the deposits in the field may 

be determined and development may proceed in an orderly manner, 

the Geological Survey recommends that the oil and gas rights 
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owned by the United States within the area involved be 
offered for lease in a¢cordance with the competitive leasing ~ 
provision of the Mineral Leasing Act, as amended." 


In response to an inquiry from the Bureau of Land Management, 
the Soil Conservation Service on November 5, 1952, forwarded to ita 
metes and bounds description of the land available for leasing, stated 
that oil and gas leasing would not interfere with the primary purpose for 

which the lands had been acquired and were being administered, 
and set out several special terms and conditions which it desired to be 
included in any leases issued for these lands. 

On December 22, 1952, the Geological Survey, in answer toa 
request from the Bureau of Land Management for a supplemental report 
on the offering of these lands for oil and gas leasing by competitive bid- 
ding, sent a memorandum to the Bureau of Land Management saying it 
had no objections to the special terms and conditions requested by the 
Soil Conservation Service and making certain suggestions on other as- 
pects of the proposed leases. 


[p. 3] *After further correspondence between the three agencies, the 
Bureau of Land Management on June 2, 1953, mailed out notices to vari- 
ous officials of the Department, to certain elected public officials, to 


various private persons, and to the trade magazine and local newspaper 
in which the advertisement of the sale was to appear, setting out the date 
(July 22, 1953) and conditions of the sale of the leases. 

On the appointed day the bids were opened. The Texas Company 
was named high bidder for parcels 1 and 2, containing 462.57 and 453. 64 
acres, more or less, respectively, and Baker and Taylor Drilling Co. for 
parcel 3, containing 38.30 acres, more or less. Thereafter leases 
BLM-A 034714 and 034715 were issued to The Texas Company, effective 
September 1, 1953, for parcels 1 and 2, respectively, and lease BLM-A 
034716 to Baker and Taylor Drilling Co., effective October 1, 1953, for 
parcel 3. 

Meanwhile on June 5, 1953, Barash filed a noncompetitive oil and 
gas offer, BLM-A 034282, for the lands in parcels 1, 2 and 3. On Sep- 





13 


tember 24, 1954, he filed a protest against the issuance of leases BLM-A 


034714-6 and asked that they be canceled. 


At the request of the Bureau of Land Management the Geological 


Survey, on February 11, 1955, submitted a supplemental report on the 
lands involved in this appeal, which read in part as follows: 


[p. 4] 


*As of June 12, 1952, when the Geological Survey 
reported that the Lake McClellan Park lands 'may be sub- 
ject to drainage,’ no determination had been made as to 


whether all of the lands were or were not within a known 


geologic structure. 
"A review of the structural aspects of the anda in- 
volved has been made as of June 5, 1953, the date of 
filing of application BLM-A 034282. This review shows 
that part of the lands on which competitive leases were 





sold in July 1953 are not within a known geologic structure 
as those limits were deemed to exist on June 5, 1953. 

"The lands believed to be within the known geologic 
structure are confined to surveys (sections) 9 and 10 of 
the subdivision of the Rockwell County School Land, 

Gray County, Texas. The remainder of the lands were not 
within a known geologic structure on June 5; 1953. Wy 

Upon consideration of this report and the applicable 
law, the Director determined that all the land included in 
leases BLM-A 034715 and 034716 and 126. 67 acres of the 
land covered by lease BLM-A 034714 had not been embraced 
within the known geologic structure of a producing oil and 





gas field on or prior to June 5, 1953, the date on which 





Barash filed his application, and canceled leases BLM-A 
034715 and 034716 in their entirety and lease BLM-A 

034714 as to the 126.67 acres. He further rejected Barash's 
application BLM-A 034282 as to the land left in BLM-A 
034714 (335.90 acres) and withheld action on issuing 
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Barash a lease for the remaining lands in his application 
until the cancellation proceedings had been completed. 
Thereupon the Texas Company appealed to the Secretary 
from so much of the Director's decision as canceled 
lease 034714 in part and 034715 in whole, and Barash ap- 
pealed from the partial rejection *of his application. 
Baker and Taylor Drilling Co. filed no appeal from the 
cancellation of lease BLM-A 034716. 

The lands involved in this appeal, as lands acquired 
by the United States, are subject to leasing under the pro- 
visions of the Mineral Leasing Act for Acquired Lands 
of August 7, 1947 (30 U.S.C., 1952 ed., sec. 351 et seq.) 
Section 3 of this act (id., sec. 352) provides that oil and gas 
deposits in such lands may be leased by the Secretary under 
the same conditions as contained in the mineral leasing laws. 
The provisions pertinent here for leasing oil and gas de- 
posits are found in sections 17 and 32 of the Mineral Leasing 
Act of 1920 (30 U.S.C., 1952 ed., secs. 226, 189). Sec- 
tion 17 states in part: 


‘' * * * When the lands to be leased are within any 
known geological structure of a producing oil or gas field, 
they shall be leased to the highest responsible qualified 
bidder by competitive bidding under general regulations © 
* * *, When the lands to be leased are not within any 
known geological structure of a producing oil or gas field, 
the person first making application for the lease who is 
qualified to hold a lease under this act shall be entitled 
to a lease of such lands without competitive bidding." 

Section 32 reads: 

"* * * the Secretary of the Interior is authorized to 
prescribe necessary and proper rules and regulations and 


to do any and all things necessary to carry out and accom- 
plish the purposes of this act, also to fix and determine the 
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boundary lines of any structure, or oil or gas Gee for 


the purposes of this act * * and 
[p. 6] *In furtherance of the latter statutory opiate? the pertinent regu- 
lation provides: 
"The Director of the Geological Survey will determine . 
the boundaries of the known geologic structures of producing 
oil or gas field * * *. Maps or diagrams showing the boun- 
daries of known geologic structures of producing oil or gas 
fields * * * will be placed on file in the appropriate land 
office, and office of the oil and gas supervisor * * *."" 43 
CFR 192.6. | 
There is no indication in the record that at the times material here 
any map or diagram showing the boundaries of the Panhandle field had 
been prepared or filed. Even if this be so, the Department has held 
many times that if the producing character of the structure underlying 2 
tract of land is actually known prior to the date of the Department's of- 
ficial pronouncement on that subject, it is the date of the ascertainment 
of the fact, and not the date of the pronouncement, that is determinative 
of rights which depend upon whether the land is or is not situated within 
the known geologic structure of a producing oil or gas field. Ernest A. 
Hanson, A-26375 (May 29, 1952), and cases cited therein. In one of the 
cases cited, H. E. Christensen, A-26221 (August 31, 1951), the ap- 
pellant argued to the contrary, citing 43 CFR 192.6. However, the De- 
partment adhered to the established rule. Thus, it must be held that, 
under the Department's long established policy, the fact that no maps or 
diagrams were filed in the designated offices does not of itself require 
the Department to issue a noncompetitive lease to Barash if the produc- 
ing character of the structure was actually known prior to the date of 
his application. 








1/ Section 10 of the Recareed Lands Mineral Leasing Act (30 U.S.C., 


1952 ed., sec. 359) authorizes the Secretary to prescribe necessary 
rules and regulations, which are to be the same asi those prescribed 
under the mineral leasing laws to the extent they ate applicable. 
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[p. 7] *Barash next contends that the provisions of sec. 3(a)(3) of the 


Administrative Procedure Act of June 11, 1946 (5 U.S.C., 1952 ed., 
sec. 1002 (a)(3), require the publication in the Federal Register of all 
definitions of known geologic structures of producing oil and gas fields. 

That section provides, in pertinent part, as follows: 

(a) Every agency shall separately state and currently 
publish in the Federal Register * * * (3) substantive rules 

adopted as authorized by law and statements of general 

policy or interpretations formulated and adopted by the 

agency for the guidance of the public * * *." (5 U.S.C., 

1952 ed., sec. 1002(a).) 

Barash argues that the definitions of the known geologic structure 
of a producing oil or gas field is an "interpretation[s] formulated and 
adopted by the agency for the guidance of the public." He states that the 
Department adopted this view after the passage of the Administrative Pro- 
cedure Act and thereafter has regularly published such definitions in the 
Federal Register. 

Barash does not cite, nor has careful research revealed, a de- 
partmental decision or memorandum stating that the definition of a known 
geologic structure must be published in the Federal Register before it is 
effective against applications filed prior to publication. It is true, as 
he states, that the Department does publish such definitions. It may 
also be true that the definitions were originally published with the view 
that such publication was required by sec. 3(a)(3). However, it is also 
possible thatthe definitions were published out of an abundance of cau- 
tion; that is, *the Department was uncertain whether sec. 3(a)(3) re- 


3 [p. 8] quired the publication of definitions but decided to err on the safe 


19 


side. 

Whatever the situation may have been, it is clear that from the very 
beginning the Department has held the view that a definition can be ef- 
fective long before it is published. An examination of published defini- 
tions will reveal that they consist of the name of the field, the effective 
date, and the acreage. The effective date of the definition does not 
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coincide with the date of publication, 2/ a fact which is inconsistent with 
the view that the Department has thought the act of publication was es- 
sential to the effectiveness of a definition. In other words, if a defini- 
tion became effective only upon publication there would be no occasion 

to list as an effective date, a date which always appears to be some time 
prior to the date of publication. Therefore, it must be concluded that so 
far as it is material the Department has not in fact interpreted section 
3(a) of the Administrative Procedure Act to require the publication in the 
Federal Register of a definition of a known geologic structure before 
such definition is effective for the purposes of the Mineral Leasing Act. 





[p.9] *This conclusion is supported by the Department's decisions in 
cases involving a definition of a known geologic structure. In Ernest A. 
Hanson, supra, an application for a noncompetitive oil and gas lease 
filed on January 3, 1949, was rejected on the basis of a determination 
made by the Geological Survey on May 31, 1949, that the land applied for 
was within a known geologic structure of an "undefined addition” to the 
Maljamar field and the facts sustaining such a determination were known 
prior to the date of the application although there had been no official 
announcement prior to that date. — In The Texas Company, A-26214 
(July 27, 1951), a lessee was denied a preference right oil and gas lease 
pursuant to section 1 of the act of July 29, 1942 (56 Stat. 726), on the 
basis of a report made by the Geological Survey on October 4, 1950, 
that at the date of expiration of the original lease (September 30, 1950) 
the lands at issue were known to be within the known geologic structure 
of a proposed addition to the Bowdoin gas field although the official ap- 
proval of the addition was not made until October 6, | 1950. 4/ It will be 
observed that in both these cases the determinations were made after 
the enactment of the Administrative Procedure Act but that the Department 








— ee 


For a recent example, see 20 F.R. 3085. 


Grace E. Van Hook, A-26494 (November 18, 1952). 





To the same effect: H.E. Christensen, supra. 
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considered the determinations to be effective as of dates well in advance 
of any publication in the Federal Register. 

[p-10] | *A recent amendment of the Mineral Leasing Act enacted after the 
passage of the Administrative Procedure Act demonstrates that the Congress 
was aware of the Department's practice in determining the effective date of 
the definition of the known geologic structure of a producing oil or gas 
field and accepted and acted upon that practice. 

Section 1 of the act of July 29, 1942, supra, amended the Mineral 
Leasing Act by granting to the holder of a 5-year oil and gas lease a 
preference right to a new lease upon the expiration of his old lease ex- 
cept that '* * * The preference right herein granted shall not apply to 
lands which on the date of the expiration of a lease are within the known 
geologic structure of a producing oil or gas field." 

In administering section 1, the Department adhered to its estab- 


lished policy in determining the effective date of the definition of a known 
geologic structure. Solicitor's Opinion, 58 I.D. 766, 775-776 (1944); 


The Texas Company, supra; H. E. Christensen, supra. 

In the extensive revision of the Mineral Leasing Act by the act of 
August 8, 1946 (60 Stat. 950), the preference right to a new lease granted 
by the 1942 act was replaced by the grant of a right to a 5-year extension 
of the original lease as to lands not *within the known geologic structure 

[p.11] of a producing oil or gas field (30 U.S.C. , 1952 ed., sec. 226). 
As to lands within the latter category, the act provided: 

'& * * Any noncompetitive lease which is not subject to such 

extension in whole or in part because the lands covered 

thereby are within the known geologic structure of a producing 

oil or gas field at the date of expiration of the primary term 

of the lease, and upon which drilling operations are being 

diligently prosecuted on such expiration date, shall continue 

in effect for a period of two years and so long thereafter as 

_ oil or gas is produced in paying quantities." 30 U.S.C., 
1952 ed., sec. 226. 
It is noteworthy that this statute was enacted less than two months 
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after the passage of the Administrative Procedure Act and shortly before 
the Department published its first list of known geologic structures in 
the Federal Register (11 F.R. 9104). Yet neither the Administrative 
Procedure Act nor the practice of publishing these definitions in the 
Federal Register changed the Department's views as to the effective date 
of the definition of a known geologic structure. In other words, in de- 
termining whether a lessee was entitled to a 5-year extension under the 
1946 amendment, the Department continued the practice of ascertaining 
whether the facts known on the expiration date of the lease established that 
the leased land was situated within the known geologic structure of a pro- 
ducing field although this determination was not made until some time 
after the expiration date of the lease. i : 

The continuity of the Department's practice is clearly demonstrated 
by testimony at the hearing on S. 2380, 2381, and 2382 *(83rd Congress, 

[p. 12] 2nd session) held by the Senate Subcommittee on Public Lands of 

the Committee on Interior and Insular Affairs. In discussing suggested 
amendments to the extension provisions of section 17 of the Mineral 
Leasing Act, which became section 2 of the act of July 24, 1954 (30 U.S.C., 
1952 ed., Supp. II, sec. 226), Assistant Secretary of the Interior Lewis _ 
said: 





"Mr. LEWIS. Now, another point that is covered in 1 of 
these 2 bills--I have considered them together, and I cannot 
refer to which bill it is in--is the provision for the exténsion of 
leases. 

"you know at the present time the law provides that if a lease 
on its last day is on a known geological structure then no extension 
can be had. Well, as a practical matter, it is not possible for the - 
Geological Survey to decide on the last day of your lease whether 
it is or it is not on such a structure. You do not know at that time 
whether you have an extension of your lease or not. 

"Under the provisions of the new measure, it would mean 
that you could make your application, as you usually do, for an 
extension; and you would know that that application would extend 
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your lease either for a period of 5 years, if it was not on a structure 
on the last day of the lease, or for a period of 2 years, if it was. 

"It would injure no one, and it would leave you knowing what 
your situation is. Two years would be more than ample time to 
decide whether or not, at that time, you had been on a structure: 
And it would be workable. 

"As it is at the present time, it is not workable and it is 
very unfair to the lessees. 

"Senator BARRETT. That would be automatic then, Mr. 
Secretary? 

*x"Mr, LEWIS. Yes. He would make his application and 
would know it would extend his lease. He would not know how long 
it would extend his lease for some time, but certainly he would 
know it would extend it long enough for him to go ahead and take 
steps that he otherwise might not be able to take." (pages 14-15, 
emphasis added.) 

An industry representative stated: 

"Referring now to the second amendment in S. 2380, which 
amends the third paragraph of section 17, we think that Secretary 
Lewis in his report to the committee this morning has very ade- 
quately presented the reasons behind the proposed amendment. 

"We were aware when we encountered this problem initially 
that there were a number of situations faced by operators in our 
section of the country in which they found themselves on the last 


day of their initial 5-year term of a noncompetitive lease in a 
dilemma, not knowing whether or not they would be entitled to an 


extension of an additional 5 years or whether the lands were ina 
known geologic structure. 

"It also precipitated a situation where, in order to protect 
their rights under their lease, they would be forced to commence 
drilling a well at possibly a location which would be unwise from the 
standpoint of their geology and their particular financial circum- 
stances. 
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"We feel that this amendment will adequately take care of 
these various situations which have been encountered in that re- 
spect." (Page 21.) 
Lewis Hoffman, Minerals Officer, Bureau of Land Management, 
explained the proposed amendment as follows: 
"Mr. HOFFMAN. Under the existing law, the 1946 act pro- 
vides that a holder of a 5-year noncompetitive lease may have it 
extended for a period of 5 years provided--and here are the pro- 
visions--first, that he applies for such extension within 90 days 
prior to the termination of the 5-year period; : 
"Second, that the lands on the termination date of the 5-year 
period are not on a producing structure; 
*"Third, that the lands were not withdrawn from oil and 
gas leasing during the interim, while the lease was in existence. 
"In that withdrawal there is a further provision that not- 
withstanding the withdrawal of the lands from oil and gas leasing 
unless the lessee has been notified for a period of 90 days prior to 
the termination of the lease, then he would get the 5-year extension 
nevertheless. ! 
"This amendment leaves all those provisions intact except 
the one that it is on a producing structure on the termination date 


of 5 years. 





"The reason for this is that under our procedure we call for 
a report in every instance where a lessee applies for a 5-year ex- 
tension from the Geological Survey as to whether or not on the 
termination date of the 5 years the lands were or were not ona 


producing structure. 





"Very often, the Geological Survey, on a recent discovery 
in the vicinity, is unable for months later to actually define or as- 
certain whether the lands are or are not on a producing structure. 
"The lessee is held in abeyance with the result that if the sur- 
vey does find and he reports on the termination date of the lease 
the lands are on a producing structure, his lease has terminated 
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by operation of law at the end of its fifth-year term notwithstanding 
he has paid his rental and he has applied for a 5-year extension. 
"This would remedy that situation that if he applied within 
90 days prior to the termination date of the lease and if he pays 
the sixth year rental and when the determination is made that it 
is not on a producing structure he would get the 5-year extension. 
"If it is determined that it is on a producing structure, he 
would get a 2-year extension without any notice to him whatever. 
*"Senator BARRETT. He would get a 2-year extension for 
the lands within-- 
"Mr. HOFFMAN. For the continuation of the whole lease. 
"Senator BARRETT. Inside and outside a known structure? 
"Mr. HOFFMAN. No; as to the portion outside the structure 
you get 5 years; as to the portion within you get two years. Not 
only 2 years but it is as long thereafter as gas and oil is produced 
in paying quantities. 
"The industry has asked us to recommend the amendment of 
the law so that people will not be out and not knowing whether they 
are out or in on the termination date of the lease." (Page 38-39.) 


The act of July 29, 1954 supra, amended the third paragraph of 
section 17 of the Mineral Leasing Act, as amended, to read in pertinent 
part as follows: 


"Upon the expiration of the initial five-year term of any non- 
competitive lease maintained in accordance with applicable 
statutory requirements and regulations, the record titleholder | 
thereof shall be entitled to a single extension of the lease, unless 
then otherwise provided by law, for such lands covered by it as 
are not on the expiration date of the lease withdrawn from leasing 
under this section. * * * A noncompetitive lease, as to lands not 
within the known geologic structure of a producing oil or gas field, 
shall be extended for a period offive years and so long thereafter 
as oil or gas is produced in paying quantities. A‘noncompetitive 
lease, as to lands within the known geologic structure of a producing 
oil or gas field, shall be extended for a period of two years and so 
long thereafter as oil or gas is produced in paying quantities. * * *" 
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Thus, it is apparent that under both the 1946 and 1954 amendments 
to the Mineral Leasing Act the Department made clear its position that 
rights depending upon whether land was in the known *geologic structure 
[p.16] of a producing oil and gas field were to be determined as of the date 
of the ascertainment of the fact and not the date of its pronouncement and 
that the Congress, in adopting the 1954 amendment, accepted and acted 
upon that position. It is equally apparent that if, as Barash urges, a 
definition of a known geologic structure, is of no effect until after it has 
been published in the Federal Register, the 1954 amendment to the 
Mineral Leasing Act would have been largely unnecessary. That amend- 
ment was specifically designed to alleviate the situation where, after the 
expiration date of a lease, the Geological Survey made a determination 
that on or before such expiration date the leased lands were situated on 
the known geologic structure of a producing field and the lessee was 
therefore not entitled to a 5-year extension. This situation, which Con- 
gress recognized, obviously could not have arisen if the determination 
was not effective until published. | 
The only possible and reasonable conclusion that can be drawn from 








the consistent and unvarying departmental practice and the legislative 
history of the 1954 amendment is that the Department has not construed 
section 3(a) of the Administrative Procedure Act as requiring the publi- 
cation of definitions of known geologic structures of producing fields in 
order for such definitions or determinations to become effective. A | 
long continued and uniform *administrative interpretation of a statute is 
[p.17] entitled to great weight in its construction. United States v. Wyoming, 
331 U.S. 440, 454 (1947); Lykes v. United States, 343 U.S. 118, 126-127 
84 (1952); United States v. American Trucking Association, Inc., et al., 

310 U.S. 534, 549 (1940). Particularly is this so where Congress 
has accepted, and acted upon the basis of, the administrative interpreta- 
tion. Brooks v. Dewar, 313 U.S. 354, 360-61 (1941). 

Therefore, I conclude that the Department may properly reject a 
noncompetitive offer to lease for oil and gas because it covers land within 
the known geologic structure of a producing oil or gas field so long as the 
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determining facts are ascertained prior to the date of the offer. 

This conclusion disposes of Barash's appeal from the partial re- 
jection of his application as to the lands included in BLM-A 034714. °/ 

As has been noted above, The Texas Company has appealed from 
the Director's decision insofar as it canceledlease BLM-A 034714 in 
part and BLM-A 034715 in its entirety. The Director's decision was 
based upon his conclusion that the tracts as to which the leases were 
canceled were not within the known geologic structure of a *producing oil 

p.18] or gas field on June 5, 1953, the day on which Barash's application 
was filed. This conclusion, in turn, resulted from the supplemental 
report, dated February 11, 1955, of the Geological Survey stating that at 
the time of its previous report of June 12, 1952, no determination had 
been made as to whether all the lands involved in this appeal were or 
were not within a known geologic structure and that a review of the 
structural aspects of the land involved showed that as of June 5, 1953, 
only part of the land (the 335.90 acres as to which lease BLM-A 034714 
was not canceled) was within a known geologic structure. 

The Director held that since competitive leases can be issued only 
for lands on a known geologic structure of a producing oil or gas field, 
the issuance of competitive leases BLM-A 034715 and BLM-A 034716 
in whole and BLM-A 034714 in part was unauthorized and invalid and 
therefore subject to cancellation. 

The correctness of the Director's action depends, in the first in- 
stance, upon whether the lands originally leased had been determined to 


5/ In his brief on appeal, Barash states that he has not waived his 


right to argue the applicability of the Federal Register Act of July 26, 
1935 (44 U.S.C., 1952 ed., sec. 301 et seq.). It is sufficient to note 
that the definition of "known" lands does not fall within any of the classes 
of documents whose publication is required by section 5(a) of the act, 
unless it comes within the clause (3) by reason of section 3(a) (3) of the 
Administrative Procedure Act. Since it is my opinion that the latter 
section is not applicable, I am also of the opinion that the Federal 
Register Act is equally inapplicable. 
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be within the known geologic structure of a producing oil and gas field. 

It appears that the Department's attention was first called to the 
land in question by an inquiry from the Soil Conservation Service, Depart- 
ment of Agriculture, asking whether it was in the interest of the United 
States to lease the land on a competitive *basis. In his memorandum 

[p.19] dated June 12, 1952, the Director of the Geological Survey in- 
85 - formed the Director of the Bureau of Land Management as follows: 
"The records of the Geological Survey disclose that this 

land may be subject to drainage of its oil and gas content as the 

subject area is on the southern edge of the Panhandle field. In 

order that the extent and worth of the deposits in the field may be 
determined and development may proceed in an orderly manner, 

the Geological Survey recommends that the oil and gas rights owned 

by the United States within the area involved be offered for lease in 

accordance with the competitive leasing provision of the Mineral 

Leasing Act, as amended." | 





Although there is no specific statement that the land is within the 
known geologic structure of a producing oil or gas field, such a determina- 
tion is necessarily inherent in the Geological Survey's memorandum. 

Only lands within a known geologic structure of a producing oil or gas 

field are subject to competitive leasing. 30U.S.C., 1952 ed., sec. 226.9/ 
Therefore 2 recommendation that a tract of acquired land be leased com- 
petitively must be the equivalent of a finding that it is within the known 
geologic structure of a producing oil or gas field. 





Furthermore, the first sentence of the paragraph quoted above 
shows that the Geological Survey consulted the records before *it recom— 
[p. 20] mended that the land be leased competitively. It also felt that 
there was a possibility of drainage, a factor which is, of course, signifi- 
cant in deciding whether land is within the known geologic structure of a 


6/ By section 3 of the Mineral Leasing Act for Acquired Lands (30 
U.S.C., 1952 ed., sec. 352) the terms and conditions of the mineral 
leasing laws are made applicable to acquired lands leases. 
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producing oil or gas field. See Hugo Giomi, A-25672 (November 21, 
1949). 

The Geological Survey was consulted at various times during the 
next 12 months on matters relating to the competitive lease offering. 

At no time did it indicate that the land was not qualified for competitive 
leasing. Finally, on June 2, 1953, the notice of the competitive sale 
was distributed to many persons and agencies within and without the De- 
partment, including the Geological Survey. 

Therefore, it must be concluded that no later than June 2, 1953, 
all the land involved had been determined to be within the known geologic 
structure of a producing oil or gas field. 

I am aware that on February 11, 1955, the Director of the Geological 
Survey informed the Director of the Bureau of Land Management that at 
the time of his previous memorandum of June 12, 1952, no determination 
had been made as to whether iall of the lands involved were or were not 
within a known geologic structure. However, in view of the contents of 
the June 12, 1952, memorandum, and the well known statutory require- 
ment that only lands within a known *geologic structure can be leased 

[p. 21] competitively, I cannot accept the later statement as an accurate 

, summation of the Geological Survey's earlier action. It may have mis- 

86 read the evidence at that earlier time and perhaps its current 
opinion that the land involved in The Texas Company appeal was not within 
a known geologic structure as of June 5, 1953, is correct; but these con- 
siderations cannot alter the fact that when the Geological Survey recom- 
mends land for competitive leasing, it has, in reality, found that it is 
within the known geologic structure of a producing oil or gas field. 

Turning now to the effect of this finding on Barash's application, 
which was not filed until several days after June 2, 1953, and almost a 
year after June 12, 1952, I find that the Department has summarized 
its views on this problem as follows: 

"A definition of the known geologic structure of a producing 
oil or gas field is, in effect, a withdrawal of the lands included 
within the boundaries of such structure from noncompetitive 
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leasing. Lincoln-Idaho Oil Company, 51 L. D. 235 (1925). While 
the lands remain so defined, they may be leased only by com- 
petitive bidding. George C. Vournas, 56 I. D. 390 (1938). Mr. 
Shell's application, having been filed ata time when the land was 
still defined to be within the structure was, therefore, properly 
rejected. | 

"Furthermore, it is well settled that an application for 
land filed while the land is withdrawn from entry is invalid; that the 
revocation of a withdrawal during the pendency of an applicant's 
appeal from the rejection *of his application does not validate the 
application; and that an application relating to withdrawn land may 
not be suspended to await the lifting of the withdrawal and then 
considered as if filed at the instant that the land is restored to 
entry. D. Miller, 601.D. 161 (A-24692, April 15, 1948); Charles 
W. Trounson, 60 I.D. 182 (A-24583, May 27, 1948). Hence, where 
an application for a noncompetitive oil and gas lease is filed cover- 
ing lands which are at the time of the filing of the application within 
the known geologic structure of a producing oil or gas field, it 
may not be suspended to await action by the Department or the 
redefinition of the boundaries of the structure," W. Nelson 
Shell, A -26623 (June 1, 1953). 


Therefore, regardless of whether The Texas Company leases were 
properly canceled, Barash's application must be rejected in its entirety. 

There. remains the disposition of The Texas Company's appeal 
from the cancellation in whole or in part of leases BLM-A 034715 and 
034714. The only defect urged against these leases is that they are com- 
petitive leases covering land which the Geological Survey has decided, 
almost 18 months after the leases were issued, was not at the time the 





leases were issued within the known geologic structure of a producing 
oil or gas field. Yet, as we have seen, it had been clearly determined 
at the time the leases were issued that the leased lands were situated 


on the known geologic structure of a producing field. 
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87 The matter thus resolves itself into a case in which at best there 
[p.23] is some confusion or uncertainty as to the character of *the lands 
| on the date on which the leases were issued. In the circumstances, since 
Barash's application must in any event be rejected and there are no other 
intervening or adverse rights, I see no justifiable basis for canceling the 
eases. Cf. Hugo Giomi, supra. 
Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
F. R. 6794), the decision of the Director of the Bureau of Land Management 
is affirmed insofar as it held Barash's application for rejection for part of 
the land included in lease BLM-A 034714 and reversed insofar as it can- 
celed leases BLM-A 034714 in part and BLM-A 034715 in its entirety 
and held Barash's application for further processing with respect to the 
lands in the canceled leases. 
/s/ J. Reuel Armstrong 
Solicitor 


[ Filed Mar. 25, 1957] 
a * * * a 


MOTION FOR SUMMARY JUDGMENT 


The plaintiff, by his attorneys, on the Stipulation and Exhibit Nos. 
1 to 20, inclusive, annexed to the Stipulation filed January 23, 1957, and 
on the pleadings and record in this case, pursuant to Rule 56 F.R. (Civ.) 


P., moves for summary judgment in accordance with the relief sought 
in the complaint. | 


* * a * 


[ Filed April 24, 1957] 
ca ae * * a 


MOTION FOR SUMMARY JUDGMENT 


Defendant moves the Court for the entry of summary judgment of 
dismissal. This motion is based on the following grounds: 
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1. The complaint fails to state a claim upon which relief can be 





granted. 
2. There is no genuine issue of fact and defendant is entitled to 
judgment as a matter of law. 
3. The Texas Company, holder of the existing leases, is an in- 
dispensable party defendant. 
In support of this motion defendant relies upon the stipulation here- 
tofore filed in this cause. 


* bs * 


(CERTIFICATE OF SERVICE) 


[ Filed June 13, 1957] 
ak # ae * 


JUDGMENT 


4 


This case having come on for hearing on plaintiff's motion for sum- 





mary judgment and on defendant's motion for summary judgment and it 
appearing that there is no genuine issue as to any material fact and that 
the defendant is entitled to judgment as a matter of ae 

WHEREFORE, IT IS ORDERED: 


1. That plaintiff's motion for summary judgment be and hereby 
is overruled. 
2. That defendant's motion for summary judgment be and hereby 


is granted. 

3. That judgment be and hereby is entered against the plaintiff 
and in favor of the defendant and that the complaint be and hereby is dis- 
missed. 

Dated this 13th day of June, 1957. 


/s/ Matthew F. McGuire 
United States District Judge 
(CERTIFICATE OF SERVICE) 





[ Filed June 24, 1957] 
* * * * 


STATEMENT OF POINTS 


The points on which the plaintiff will rely on this appeal are: 

1. That the Court erred in granting the defendant's motion for 
summary judgment and in dismissing the complaint. 

2. That the Court erred in overruling plaintiff's motion for sum- 
mary judgment. 

3. That the Court erred in holding that the plaintiff was not the 
first qualified applicant for a noncompetitive lease for the land in suit, 
and in holding that the Secretary lawfully determined that the land in 
suit was within any known geologic structure of a producing oil or gas 
field and not subject to noncompetitive lease. 


* * * * 


(CERTIFICATE OF SERVICE) 


[ Filed June 24, 1957] 
* * * * 


NOTICE OF APPEAL 


Notice is hereby given this 24th day of June, 1957, that the plaintiff 
hereby appeals to the United States Court of Appeals for the District of 
LE from the judgment of this Court entered on the 13th day of June, 


1956/in favor of the defendant against said plaintiff. 
x *x K x * * 


[ Filed June 24, 1957] 
* * * bs ok 


DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL 


Pursuant to Rule 75 (a) of the Federal Rules of Civil Procedure, 
the plaintiff designates for his record on appeal the following: 
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1. The complaint, except Exhibits A, B, C, D, E, F and G to the 
complaint which are included as Exhibits 1, 9, 10, 11, 12, 15 and 20 

respectively of the stipulation including the administrative record desig- 

nated as Item 3 herein. ! 
2. The answer. 

3. The stipulation including the administrative record consisting 

of Exhibits 1 through 20. | 

Plaintiff's motion for summary judgment. 

Defendant's motion for summary judgment. 

The judgment dismissing the complaint entered June 13, 1957. 


. Notice of appeal. 


Page showing Clerk's docket entries in this case. 
* * * | oe 


(CERTIFICATE OF SERVICE) 
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Questions Presented 


The law directs the Secretary to lease federal oil and 
gas lands competitively where the lands ‘‘are within any 
known geological structure of a producing oil or gas field”’ 
and directs him to issue a lease without competitive bidding 
to the first qualified applicant where the lands ‘‘are not 
within any known geological structure of a producing oil 
or gas field.”’ Appellant is the first qualified applicant 
for a noncompetitive lease to 954.51 acres of federal land. 
Subsequent to appellant’s filing, the Secretary issued com- 
petitive oil and gas leases to the same land covered by ap- 
pellant’s noncompetitive filing. The competitive leases are 
invalid unless the land was within a known geologic struc- 
ture on the date appellant’s application was filed. The de- 
termination of whether land is on a known geologic struc- 
ture is a question of fact delegated to the Director of the 
Geological Survey. If he determines that land is on a 
known geologic structure, then, under the Secretary’s reg- 
ulations, a map delimiting his definition of the structure 
must be prepared and filed in the Department’s field of- 
fices and a notice of the definition must be published in 
the Federal Register in accordance with the Administra- 
tive Procedure Act and the Department’s policy. 

Question 1. As to the entire 954.51 acres. Whether a 
memorandum by a subordinate officer of the Geological 
Survey, recommending that 954.51 acres of land be leased 
by competitive sale, is a determination of the fact that the 
lands were within a known geologic structure of a produc- 
ing oil or gas field, notwithstanding that the head of the 
Geological Survey, when he subsequently and for the first 
time, examined the matter (a) reported that no determina- 
tion as to known geological structure had been made in 


\ 
\\ 
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connection with his subordinate’s recommendation, (b) 
further determined that 618.61 acres were not within any 
known geologic structure and (c) stated that the remain- 
ing 335.90 acres were ‘‘believed’’ to be within a known 
geologic structure? 

Question 2. As to 618.61 acres of the entire 954.51 acres. 
Whether 618.61 acres of the entire 954.51 acres may be 
leased competitively, where the head of the Geological 
Survey has determined that the 618.61 acres are not within 
any known geologic structure of a producing oil or gas 
field, and the applicable statute directs that only those lands 
which ‘‘are’’ within such a structure are eligible for com- 
petitive leasing? 

Question 3. As to 335.90 acres of the entire 954.51 acres. 
Whether 335.90 acres of the entire 954.51 acres may be 
leased competitively, where the head of the Geological Sur- 
vey determines that the 335.90 acres are ‘‘believed’’ to be 
within a known geologic structure of a producing oil or 
gas field and the applicable statute directs that only those 
lands which ‘‘are’’ within such a structure are eligible for 
competitive leasing? 

‘Question 4. As to 335.90 acres. Assuming Question No. 
3 is answered in the affirmative, whether the 335.90 acres 
may be leased competitively, even though (a) no map de- 
fining structure lines was prepared or filed as required by 
the Secretary’s regulations and (b) no notice of the 
definition of structure was published in the Federal Regis- 
ter as required by section 3 of the Administrative Pro- 
cedure Act and the practice of the Department. 








Questions Presented 
Jurisdictional Statement 
Statement of the Case 

Statutes and Regulations Involved 
Statement of Points 

Summary of Argument 

Argument 


L There has been no determination of fact 
that any of the land in suit is within any 
known geologic structure of a producing 
oil or gas field 

A. The memorandum of June 12, 1952 
(Jt. App. 17-18), does not consti- 
tute a factual determination of a 
known geologic structure 
B. The memorandum of February 11, 
1955 (Jt. App. 32-33), is not a de- 
termination of a known geologic 
structure 
C. The history of section 17 of the Min- 
eral Leasing Act as amended (30 
U.S.C. 226) establishes that, un- 
less the lands are on a known geo- 
logic structure as distinguished 
from lands believed to be on such 
a structure, they are not subject 
to competitive leasing 
D. The Secretary’s decision in this case 
is not responsive to the issues... . 
II. To the extent that either the memorandum 
of June 12, 1952 (Jt. App. 18), or the 
memorandum of February 11, 1955, or 
both (Jt. App. 32-33), are treated as de- 
terminations that 335.90 acres of the land 
were within a known geologic structure, 
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they are void for failure to satisfy the 

Secretary’s regulations and the publica- 

tion requirements of the Administrative 
Procedure Act 

A. No notice of definition of geologic 

structure affecting these lands has 

been published in the Federal Reg- 


B. No map or diagram showing the defi- 
nition of geologic structure affect- 
ing these lands was ever prepared 
or filed 

Conclusion 


Appendix—Notice of Definitions of Known Geologi- 
cal Structures of Producing Oil or Gas Fields Pub- 
lished in the Federal Register 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14069 
MAX BARASH, 


Vv. 


FRED A. SEATON, SECRETARY OF THE INTERIOR, 
Appellee. 


Appellant, 


APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA DISMISSING THE COMPLAINT 


BRIEF OF THE APPELLANT 


Jurisdictional Statement 


This is an appeal from an order of the United States 
District Court for the District of Columbia entered June 
13, 1957, granting the defendant’s motion for summary 
judgment and dismissing the case. The appeal was filed 
June 24, 1957 (Jt. App. 89-90). The jurisdiction of the 
district court is founded on Title 11, Section 306, of the 
District of Columbia Code and upon the ground that the 
matter in controversy arose under the laws of the United 
States. This Court has jurisdiction under 28 U.S.C. 1291. 


(1) 
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Statement of the Case 


‘This is an appeal from the judgment of the district court 
granting the defendant’s motion for summary judgment 
and dismissing the complaint seeking judicial review of 
the refusal of the Secretary of the Interior to issue appel- 
lant (plaintiff below) an oil and gas lease covering 954.51 
acres of land owned by the United States and located in 
Gray County, Texas. 

The land in suit is ‘‘acquired’”’ land, as distinguished 
from ‘‘public’”’ land. The Secretary of the Interior has 
the administrative responsibility for leasing both ‘‘ac- 
quired’’ and ‘‘public’’ oil and gas lands owned by the 
United States. Public land owned by the United States, 
that is, land forming a part of the original public domain, 
is leased pursuant to the Mineral Leasing Act of 1920, as 
amended (30 U.S.C. 181 et seq.). Acquired land owned by 
the United States, that is, land acquired from private 
ownership, is leased pursuant to the Mining Leasing Act 
for Acquired Lands of August 7, 1947, c. 513, 61 Stat. 913 
(30 U.S.C. 351 et seq.) (hereinafter called the Acquired 
Lands Act). 

Section 3 of the Acquired Lands Act (30 U.S.C. 352) pro- 
vides that acquired lands may be leased under the same 
conditions as public lands and the Secretary by regulation 
has directed that it shall be so leased. 43 CFR 200.4 (Cir- 
cular 1668) 12 F.R. 8678, approved December 15, 1947. We 
look then to the Mineral Leasing Act of 1920 for the pro- 
visions governing the leasing of acquired lands. | 
| Section 17 of the Mineral Leasing Act of 1920, as 
amended (30 U.S.C. 226), imposes on the Secretary the 
mandatory duty to issue a lease to the first-qualified appli- 
eant, providing the land is not within any known geologic 
structure of a producing oil or gas field—i.e., known to 
contain oil or gas. If the land is within any known geo- 
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logic structure of a producing oil or gas field, it must be 
leased to the highest responsible qualified bidder by com- 
petitive bidding. 


The question of whether lands are within the known 
geologic structure of a producing oil or gas field is one of 
fact. The determination of this fact has been delegated 
by the Secretary to the Director of the Geological Survey 
(section 32 of the Mineral Leasing Act of 1920 (30 U.S.C. 
189) ; 43 CFR 192.6). Notices of such determinations have 
been uniformly published in the Federal Register since the 
effective date of the Administrative Procedure Act of 
_ June 11, 1946, c. 324, sec. 3(a)(3), 60 Stat. 238 (9 U.S.C. 
1002(a)(3)). As a part of these factual determinations, 
the Geological Survey must define the boundaries of the 
known geologic structure and the regulations require the 
definition to be delimited on maps or diagrams which must 
be filed in the appropriate field offices of the Bureau of 
Land Management and the Geological Survey (43 CFR 
192.6) (for full text see p. 9, infra). 


With this background in mind, we turn to the facts of 
this case. On June 5, 1953, the appellant filed an applica- 
tion for a noncompetitive oil and gas lease covering the 
954.51 acres of acquired land (Jt. App. 15; 26-29). It 
stands stipulated that appellant was the person first mak- 
ing application for a noncompetitive lease who is qualified 
to hold a lease under the Acquired Lands Act (Jt. App. 
15, Stipulation, par. 5). This means the appellant is en- 
titled to the lease to the extent that the land was not within 
any known geologic structure of a producing oil or gas 
field—that is, not known to contain oil or gas on the date 
the application was filed.. More than a year after he filed 
his application, appellant requested the Department to ex- 
pedite the issuance of his lease (Jt. App. 29-30). Appel- 
lant then learned that the land had been offered for com- 
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petitive leasing in July 1953 and that three leases had 
issued, all without notice to him. ‘Two leases, effective 
September 1, 1953, went to The Texas Company (BLM-A 
034714—-462.57 acres; BLM-A 034715—453.64 acres), and 
one, effective October 1, 1953, to the Baker and Taylor 
Drilling Company (BLM-A 034716—38.30 acres) (Jt. App. 
15, Stipulation, pars. 4, 6, 7; Jt. App. 5, 13; Complaint, 
pars. 15-16; Answer, pars. X-XI). 

Appellant promptly initiated administrative proceed- 
ings seeking cancellation of the three competitive leases 
and the issuance of a noncompetitive lease to him (Jt. App. 
30-31). At this point, the administrative picture began to 
unfold. 

The ‘‘acquired’’ lands in suit were under the adminis- 
trative control of the Department of Agriculture. Appar- 
ently in response to an inquiry from that Department, a 
staff member of the Geological Survey, by memorandum 
of June 12, 1952, recommended to the Director of the Bu- 


reau of Land Management that the land be leased by com- 
petitive bid. He stated (Jt. App. 18): 


The records of the Geological Survey disclose that 
this land [the land in suit and other land] may be 
subject to drainage of its oil and gas content as the 
subject area is on the southern edge of the Panhandle 
field. In order that the extent and worth of the de- 
posits in the field may be determined and development 


1As we point out later this recommendation was repudiated by the 
head of the Geological Survey when the question was put to him for the 
first time in 1955. (Jt. App. 32-33; see infra, p. 15.) The recom- 
mendation was never treated by the Department as a determination that 
any of the land was within a known geologic structure. Thus no map 
showing the definition of structure ever was prepared or filed as required 
by the Secretary’s regulations governing determinations of geologic struc- 
ture and there was no publication of notice of definition as required by 
the Administrative Procedure Act (5 U.S.C. 1002(a) (2) (3), 1002(b)) and 
the practice of the Department. (Jt. App. 75, 76; idem, 63 I. D. at 
pp. 54-55, see infra, pp. 24-29). 
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9) 


- may proceed in an orderly manner, the Geological Sur- 
vey recommends that the oil and gas rights owned by 
the United States within the area involved be offered 
for lease in accordance with the competitive leasing 
provisions of the Mineral Leasing Act, as amended. 


In accordance with this recommendation and while ap- 
pellant’s application for a lease was pending, a sale was 
held and three competitive leases were issued, all without 
notice to appellant and without appellant’s knowledge 
(Jt. App. 30-31; 44-45). 

To return to the chronology, as pointed out above (supra, 
p. 4), promptly after appellant learned of the issuance 
of the three leases he protested and requested that the 
leases be canceled. Following appellant’s protest, the 
Bureau of Land Management, by memorandum of October 
29, 1954, directed the attention of the Geological Survey 
to appellant’s lease application filed June 9, 1953, and asked 
that (Jt. App. 31-32): 


* * * this office be advised as to the date on which this 
land was determined to be within the known geologic 
structure of the Panhandle Field [the oil and gas field 
nearest land in suit] and whether such determination 
was effective as to all the lands embraced in [appel- 
lant’s] application BLM-A 034282. 


The Acting Director of the Geological Survey answered on 
February 11, 1955, that: ‘‘As of [his subordinate’s earlier 
memorandum of] June 12, 1952, * * * no determination had 
been made as to whether all [954.51 acres] of the lands 
were or were not within a known geologic structure.”’ 
He then went on to make the finding that 618.61 acres of 
the land ‘‘are not within a known geologic structure as 
those limits were deemed to exist on June 5, 1953’’, the 
date appellant filed his application, but that the remaining 
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335.90 acres were ‘‘believed’’ to be within the known geo- 
logic structure on that date. This memorandum from the 
head of the Geological Survey is of critical importance in 
this case (Jt. App. 32-33). 

Guided by the Geological Survey’s memorandum of Feb- 
ruary 11, 1955, the Bureau of Land Management rendered 
its decision (Jt. App. 34-39). To the extent that the Geo- 
logical Survey determined the lands were not within a 
known geologic structure, the appellant’s protest was sus- 
tained and he was held entitled to a lease to 618.81 acres 
on the ground that on June 5, 1953, when appellant’s ap- 
plication for a lease was filed, the 618.61 acres “‘were not 
then and are not now situated on a known geologic struc- 
ture of a producing oil or gas field (Jt. App. 36). As to 
the remaining 335.90 acres, the Bureau rejected appellant’s 
protest, stating that they ‘‘were actualy defined as being 
on the known geologic structure of Panhandle Field prior 
to June 5, 1953’’, when appellant filed his application (Jt. 
App. 36). 

Both the appellant and The Texas Company appealed to 
the Secretary—the appellant from that part of the Bureau 
of Land Management’s decision rejecting his application 
as to 335.90 acres and The Texas Company from that part 
cancelling its leases to 618.61 acres (Jt. App. 39-43). 

Appellant Barash sought reversal as to the 335.90 acres 
on the grounds (1) that the Geological Survey had never 
made a determination as required by law that the 335.90 
acres were within any known geologic structure of a pro- 
ducing oil or gas field as of June 2, 1953, the date appel- 
lant filed his application for a lease; (2) that the Geologi- 
cal Survey had never prepared or filed a map or diagram 
delimiting the definition of the known geologic structure 
of any producing oil or gas field, which included any of the 
lands in suit, although the Department’s regulation manda- 
torily required such a filing where a determination of a 
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known geologic structure is made (43 CFR 192.6) ; and (3) 
that no notice of any definition of a known geologic struc- 
ture covering this land had been published in the Federal 
Register, despite the fact that the Administrative Pro- 
cedure Act and the practice of the Department required 
such publication (Jt. App. 44-61). 

As to the 618.61 acres, where the decision of the Bureau 
of Land Management was favorable to him, the appellant 
Barash reiterated the well-established principle that the 
Secretary is under mandatory obligation to issue a non- 
competitive lease to the first-qualified applicant for oil and 
eas land not known to contain oil or gas (Jt. App. 6-65). 

The Secretary of the Interior, through his Solicitor, 
decided against the appellant as to the entire 954.51 acres. 
The Bureau of Land Management was reversed so far as it 
cancelled the competitive leases covering 618.61 acres and 
affirmed so far as it rejected appellant’s application as to 
335.90 acres (Jt. App. 69-88; idem, 63 I.D. 51 (February 
14, 1956)). 

Appellant having exhausted his administrative remedy, 
brought this suit seeking judicial review. Issue was 
joined and thereafter each of the parties moved for sum- 
mary judgment (Jt. App. 88). The appellant’s motion was 
denied, the Secretary’s motion was granted and a judgment 
of dismissal was entered June 13, 1957 (Jt. App. 89). This 
appeal followed (Jt. App.90). 


Statutes and Regulations Involved 


Pertinent portions of section 3 of the Mineral Leasing 
Act for Acquired Lands of August 7, 1947, ¢. 513, 61 Stat. 
913, 914 (30 U.S.C. 352), read as follows: 


* * * 91] deposits of coal, phosphate, oil, oil shale, gas, 
sodium, potassium, and sulfur which are owned or may 
hereafter be acquired by the United States and which 
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are within the lands acquired by the United States 
* * * [exceptions not here material] may be leased by 
the Secretary under the same conditions as contained 
in the leasing provisions of the mineral leasing laws, 
subject to the provisions hereof. 


Pertinent portions of section 17 of the Mineral Leasing 
Act of February 25, 1920, as amended by the Act of Au- 
gust 8, 1946, c. 916, sec. 3, 60 Stat. 950, 951 (30 U.S.C. 226), 
read as follows: 


See. 17. All lands subject to disposition under this 
Act which are known or believed to contain oil or gas 
deposits may be leased by the Secretary of the In- 
terior. When the lands to be leased are within any 
known geological structure of a producing oil or gas 
field, they shall be leased to the highest responsible 
qualified bidder by competitive bidding under general 
regulations, * * *. When the lands to be leased are 
not within any known geological structure of a pro- 
ducing oil or gas field, the person first making appli- 
eation for the lease who is qualified to hold a lease 
under this Act shall be entitled to a lease of such lands 
without competitive bidding. 


- Pertinent portions of section 32 of the Mineral Leasing 
Act of February 25, 1920, ¢. 85, 41 Stat. 450 (30 U.S.C. 189), 
read as follows: 


Sec. 32. That the Secretary of the Interior is au- 
thorized to prescribe necessary and proper rules and 
regulations and to do any and all things necessary to 
carry out and accomplish the purposes of this Act, also 
to fix and determine the boundary lines of any struc- 
ture, or oil or gas field, for the purposes of this Act. 
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Pertinent excerpts from Department of the Interior reg- 
ulation 43 CFR 192.6 read as follows: 


§ 192.6. Boundaries of known geologic structures 
and productive limits of producing oil or gas fields and 
deposits. The Director of the Geologic Survey will 
determine the boundaries of the known geologic struc- 
tures of producing oil or gas fields and, where neces- 
sary to effectuate the purposes of the act, the pro- 
ductive limits of producing oil or gas deposits as such 
limits existed on August 8, 1946. Maps or diagrams 
showing the boundaries of known geologic structures 
of producing oil or gas fields and of the productive 
limits of producing oil or gas deposits will be placed 
on file in the appropriate land office, and office of the 
oil and gas supervisor. * * * 


Statement of Points 


The district court erred: 


1. In sustaining the decision of the Secretary of the In- 
terior, holding that a recommendation by a subordinate of 
the Geological Survey that land be leased competitively 
constituted a determination of fact that the lands were on 
the known geological structure of a producing oil or gas 
field, notwithstanding that the head of the Geological Sur- 
vey (1) reported that no determination of geologic struc- 
ture as to any of the land had been made at the time of his 
subordinate’s recommendation, (2) affirmatively deter- 
mined that 618.61 acres of the total of 954.51 acres were 
not on the known geologic structure of a producing oil or 
gas field and (3) recited that the balance of 335.90 acres 
were only ‘‘believed”’ to be on such a structure and notwith- 
standing that (4) no map showing the definition of structure 
covering these lands was prepared or filed as required by 
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the regulations and (5) no notice of definition covering 
these lands was published in the Federal Register in ac- 
cordance with the departmental practice and the Adminis- 
trative Procedure Act. 

2. In granting the Secretary’s motion for a summary 
judgment, in overruling appellant’s motion, and in dis- 
missing the complaint. 


Summary of Argument 
I 


Appellant is the first-qualified applicant for a non-com- 
petitive oil and gas lease covering the 954.51 acres in suit and 
is entitled to the lease unless the land was on the known geo- 
logic structure of a producing oil or gas field at the time 
his application was filed (30 U.S.C. 226, McKay v. Wahlen- 
maier, 96 U.S. App. D.C. 318, 226 F. 2d 35 (1955), infra, 
p. 12). 

Whether the lands are on a known geologic structure of 
a producing oil or gas field is a question of fact delegated 
to the Director of the Geological Survey (43 CFR 192.6). 
No such determination was made as to any of the land in 
suit. If a determination of the fact of geologic structure 
was made, it must be found in either of two memoranda, 
one dated June 12, 1952, by a subordinate officer of the 
Geological Survey and the other dated February 11, 1955, 
by the head of the Geological Survey (infra, pp. 13-14). 

A. The memorandum of June 12, 1952, was not a deter- 
mination of a known geologic structure. It was a recommen- 
dation that the land be sold by competitive bid. The mem- 
orandum of February 11, 1955, by the head of the Geological 
Survey reports that no determination was made in connec- 
tion with his subordinate’s June 12, 1952, memorandum 
(infra, pp. 14-15). 
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B. The memorandum of February 11, 1955, is a positive 
determination that 618.61 acres of the land in suit were not 
on a known geologic structure on the date of the memoran- 
dum or on the date the appellant’s application for a lease 
was filed. As to the remaining 335.90 acres, the February 
11, 1955, memorandum recites the lands were “‘believed”’ 
to be on a known geologic structure. The finding of ‘‘be- 
lieved”? is not a determination that the land is within a 
known geologic structure. Therefore the land was not eli- 
gible for competitive leasing (infra, pp. 15-17). ) 

C. Section 17 of the Mineral Leasing Act, as amended, 
directs competitive leasing of lands which ‘‘are within 
any known geological structure’? and directs noncompeti- 
tive leasing of lands which ‘‘are not within any known geo- 
logical structure.’’ Before section 17 was amended in 1946, 
the Secretary had the power to lease competitively lands 
‘known or believed’’ to contain oil or gas. The 1946 amend- 
ment, over the protests of the Secretary, was deliberately de- 
signed to strip the Secretary of the power to lease ecompeti- 
tively lands ‘‘believed”’ to contain oil or gas deposits and 
to confine that power to lands which “‘are within any known 
geological structure of a producing oil or gas field.’’ Nei- 
ther the June 12, 1952 memorandum, nor the February 11, 
1955, memorandum, the only ones to be considered, states, 
finds or determines that any of the lands ‘‘are within any 
known geological structure of a producing oil or gas field’’ 
as required by Section 17 of the Mineral Leasing Act, as 
amended (infra, pp. 17-21). 

D. The Secretary’s decision on administrative appeal 
avoided the issue of fact as to whether any of the lands in 
suit were on a known geologic structure. He held in ef- 
fect it was not necessary to know the fact as required by the 
statute, as long as a recomendation for competitive sale 
was made. He so held even though the head of the Geo- 
logical Survey (a) reported that when the 1952 recommen- 
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dation was made by his subordinate, no determination had 
been made as to whether any of the lands were on a known 
geologic structure, (b) affirmatively determined that 618.61 
acres were not on a known geologic structure of a produc- 
ing oil or gas field, and (c) recited that 335.90 acres were 
believed, not known, to be on a known geologic structure 
(infra, pp. 21-24). 
I 


If arguendo, the memoranda of June 12, 1952, and 
February 11, 1955, are treated as determinations that 335.90 
acres were within a known geologic structure, they are void 
for failure to publish the ‘‘determination’’ in the Federal 
Register in accordance with section 3(a)(3) of the Admin- 
istrative Procedure Act and the practice of the Depart- 
ment and for failure to delimit the definition of structure 
on a map or diagram for filing in the local field offices of 
the Department in accordance with the governing regulation 
(infra, pp. 24-29). 

Argument 


The statute mandatorily requires the Secretary to issue 
ai noncompetitive lease to the first-qualified applicant to 
‘land not within any known geological structure of a pro-. 
ducing oil or gas field’? (30 U.S.C. 226).: McKay v. Wahlen- 
mater, 96 U.S. App. D. C. 313, 226 F. 2d 35 (1955). It is 
here stipulated that appellant was and is the first-qualified 
applicant (Jt. App. 15). As a matter of law he is entitled 
to a lease to the 954.51 acres in suit or any part of them 
which, on June 5, 1953, the date his lease application was 
filed, were ‘‘not within any known geological structure of 
a producing oil or gas field’’ (30 U.S.C. 226). Whether 
land is within such a known geological structure is a ques- 
tion of fact. The issue here is whether that fact has been 
determined as to any of the 954.51 acres in suit. 
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I. There has been no determination of fact that any of 
the land in suit is within any known geologic structure of 
a producing oil or gas field. 


The answer as to whether lands are within the known 
geologic structure of a producing oil or gas field is predi- 
cated on factual data, including available geological and 
geophysical records. The question is not one of belief or 
speculation but of knowledge. In the statutory language, 
the land must be within any ‘‘known’’ geological struc- 
ture. The duty and responsibility ‘‘to fix and determine 
the boundaries of any structure, or oil or gas field, * * * 
(30 U.S.C. 189) has been delegated by the Secretary to the 
Director of the Geological Survey by regulation (43 CFR 
192.6). That regulation mandatorily requires that when 
geologic structures are defined ‘‘Maps or diagrams show- 
ing the boundaries of known geologic structures of produc- 
ing oil or gas fields * * * will be placed on file in the appro- 
priate land office, and office of the oil and gas supervisor”’ 
(for full text, see supra, p. 9). 

Pursuant to this regulation, the Director has made many 
determinations. The definition of a known geological struc- 
ture is based upon prior action reported in the minutes of 
the Petroleum Board, consisting of the Regional Geologists, 
reviewed and approved by the Chief, Mineral Classification 
Branch of the Survey.. Each time a definition is made, the 
boundaries of the known geological structure are laid out 
on a map or diagram which is filed in the field offices as re- 
quired by the regulation. The definition is always signed 
by the Director or Acting Director of the Geological Sur- 
vey. In uniformly unequivocal language, the head of the 
Geological Survey, not a subordinate, states: ‘‘I define [or 
redefine, as the case may be], the boundaries of the particu- 
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lar oil and gas field.””? Notice of the definition is published 
in the Federal Register* No doubt whatsoever is left as to 
whether particular land is within or without a known geo- 
logic structure. 

In this case, none of these things was done. The Geo- 
logical Survey never determined or defined any of the 
land in suit to be within a known geologic structure. For 
that reason no map or diagram could be or was prepared 
or filed and no notice of definition could be or was published 
in the Federal Register. 

A. The memorandum of Jume 12, 1952 (Jt. App. 17-18), 
does not constitute a factual determination of a known geo- 
logic structure. If a determination of a known geologic struc- 
ture exists as to the land in suit, it must be found in either 
or both of the memoranda of June 12, 1952, and February 
11, 1955 (Jt. App. 17-18, 32-33). The memorandum of 
June 12, 1952, did not pretend to be a determination of a 
known geologic structure. It contains none of the language 
of a determination and no definition of lines. No map 
was prepared or filed. It was not executed by the Director 
or Acting Director of the Geological Survey who, in prac- 
tice and in accord with regulation 43 CFR 192.6, makes 
and signs all determinations. 

The memorandum of June 12, 1952, was nothing more 
than a recommendation by a subordinate employee of the 
Geological Survey that 954.51 acres be leased competi- 
tively. The subordinate’s indecisive suggestion that ‘‘this 
land may be subject to drainage’’* (Jt. App. 18) is not a 
finding that the land is on a known geological structure. 
Even if this memorandum had been signed by the Director, 


2The definitions of a known geological structure are collected in the 
Geological Survey Conservation Division, Mineral Classification Branch, 
Room No. 3240, Old Interior Building. 

3 See Appendix, p. 31, for a partial list of notices of determinations 
published in the Federal Register. 

4 Emphasis supplied throughout this brief unless otherwise indicated. 
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it would not have been a finding of fact but simply a 
hypothesis based upon a probability. The use of the words 
‘may be’? in and of themselves suggest ‘““may or may not 
be.?? Subsequent memoranda in October and December 
1952 to the Bureau of Land Management, signed ‘‘For the 
Director’? by various subordinates in the Survey, related 
only to procedural details of the recommended competitive 
sale (Jt. App. 19-21). They shed no light on whether the 
lands were within the known geologic structure of a pro- 
ducing oil or gas field. 

It should be noted that it is not for the Director of the 
Geological Survey, let alone one of his employees, to make 
the administrative decision of whether land should be 
leased competitively or noncompetitively. The Director of 
the Survey has a fact-finding function, no more. The Sec- 
retary, in specific terms, imposed on the Director, and no 
one else, the duty of determining whether land was within 
a known geologic structure. But there is no need to debate 
the question of whether the subordinate’s June 12, 1952, 
recommendtaion for competitive sale was sufficient to em- 
power the Secretary to strip appellant of his statutory 
right as the first-qualified applicant and to lease the land 
to another. The first time the head of the Geological Sur- 
vey spoke on the subject, he completely rejected the June 
12, 1952 recommendation as a determination of fact. He 
stated in forthright language that: ‘‘As of June 12, 1952, 
when the Geological Survey reported that the Lake Mc- 
Clellan Park lands ‘may be subject to drainage,’ no de- 
termination had been made as to whether all of the lands 
were or were not within a known geologic structure’ (Jt. 
App. 33). This is dispositive of the June 12, 1952, recom- 
mendation as a determination of fact. 

B. The memorandum of February 11, 1955 (Jt. App. 
32-33) is not a determination of a known geologic structure. 
When the Acting Director of the Geological Survey, in his 
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memorandum of February 11, 1955, made clear that there 
had been no determination of a known geological structure 
in 1952, he at the same time affirmatively found in unequivo- 
cal terms that ‘‘part of the lands [618.61 acres] on which 
competitive leases were sold in July 1953 are not within a 
known geologic structure as those limits were deemed to 
exist on June 5, 1953.’ He repeated that: ‘‘The remainder 
of the lands [618.61 acres] were not within a known geologic 
structure on June 5, 1953’’, the date plaintiff’s application 
was filed (Jt. App. 33). This conclusively establishes that 
618.61 acres were subject to noncompetitive leasing only. 

As to the balance of 335.90 acres, the Acting Director 
of the Geological Survey was in doubt. He did not find 
that they were on a known geologic structure. Rather, he 
made the qualified statement that (Jt. App. 33): ‘*The 
lands [335.90 acres] believed to be within the known geo- 
logic structure are confined to sections 9 and 10 * * wnt 
This is not a determination as required by statute of 
whether lands are within a known geologic structure. 

When the Bureau of Land Management considered the 
appellant’s protest to the three competitive leases it fol- 
lowed the Geological Survey’s clear finding as to the 618.61 
acres. It held that the 618.61 acres ‘‘were not then and are 
not now situated on a known geologic structure * * *’’ (Jt. 
App. 36). As to the 335.90 acres, the Bureau of Land Man- 
agement conceived the Geological Survey’s language of 
doubt to mean that ‘‘only part of the lands, * * * were actu- 
ally defined as being on the known geologic structure of Pan- 
handle Field prior to June 5, 1953, * * *”’ (Jt. App. 36). The 
memorandum of February 11, 1955, from the head of the 
Geological Survey will not sustain the Bureau’s conclusion. 
It cannot be validly said that the Acting Director of the 
Geological Survey ‘‘actually defined’’ the 335.90 acres as 
being on a known geologic structure. The Acting Director 
put it in terms of conjecture—335.90 acres were ‘‘helieved’”’ 
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to be on a structure. If, as the Bureau so positively stated, 
part of the lands ‘‘were actually defined,’’ there would be a 
definition of the structure and the Department’s records 
should contain a map or diagram showing the ‘‘known 
geologic structure’’ with relation to the 335.90 acres, as 
required by 43 CFR 192.6. 


C. The history of section 17 of the Mineral Leasing Act, 
as amended (30 U.S.C. 226), establishes that, unless the 
lands are on a known geologic structure, as distinguished 
from lands believed to be on such a structure, they are not 
subject to competitive leasing. Section 17 does not say 
lands ‘‘believed’’ to be within a known geologic structure 
may be leased competitively. It mandatorily directs com- 
petitive leasing for lands which “‘are within any known geo- 
logical structure’ and mandatorily directs noncompetitive 
leasing for lands which ‘‘are not within any known geo- 
logical structure.”’ This choice of words was not acciden- 


tal. They reflect a deliberate intent as is shown by the 
legislative history. | 


At one time the Secretary had authority to lease by com- 
petitive bidding public lands ‘“‘believed’’, as distinguished 
from lands ‘‘known’’, to contain oil or gas (Act of August 
21, 1935, ¢. 599, sec. 1, 49 Stat. 673, 676, amending section 
17 of the Mineral Leasing Act of 1920). This authority was 
taken from him by the Act of August 8, 1946, c. 916, sec. 
3, 60 Stat. 951 (30 U.S.C. 226). But it was done over his 
protest. This is demonstrated by the legislative history. 


Before the Senate Committee on Public Lands and Sur- 
veys the Secretary of the Interior testified (Hearings, 
S.1236, 79th Cong., 2d sess. (May 7, 1946), pp. 237-8) : 


Sixth, the bill proposes to restrict competitive bid- 
ding for leases to lands within the known geologic struc- 
tures of producing oil and gas fields. 
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The Government would be prevented by this pro- 
vision from realizing a revenue from many areas which 
are reasonably believed to contain oil and gas but which 
have not been proved to be productive. 

* * * it is apparent that there is no necessity for 
such a restriction in order to promote prospecting. 


'His representative testified (Hearings, supra, p. 254): 


§.1236 would limit the sale of leases by competitive 
bidding to known structures of producing oil or gas 
fields. 

The present law is broader and includes lands known 
or believed to contain oil or gas. *** 

I see no reason why the United States should make 
a free grant of the right to lease land reasonably be- 
lieved to contain oil or gas which a State or a private 
owner would be able to sell for a substantial sum. 


| Before the House Committee on Public Lands the Sec- 
retary’s representative testified (Hearings, $.1236, 79th 
Cong., 2d sess. (May 14, 1946) p. 17): 


Fifth, the bill proposes to restrict competitive bid- 
ding for leases to lands within the known geologic 
structures of producing oil and gas fields. 

The present law provides for the sale of leases of 
lands known or believed to contain oil or gas. 


Certainly, as long as the Government limits the sale 
of leases to lands known or reasonably believed to con- 
tain oil or gas, and recognizes the right of an applicant 
to a lease, even where the land later is placed on a 
producing structure [after the lease application is 
filed], as it has consistently done in the past, there is 
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no reason to fear that the practice will discourage 
prospecting. 


The Secretary wrote substantially identical letters dated 
March 15, 1946, and May 9, 1946, to the respective chair- 
men of the Senate and House Committees. In those letters 
he complained that the bill would change the law to restrict 
competitive leasing to known geologic structures and pre- 
vent competitive leasing of structures believed to contain 
oil or gas. He stated (S. Rept. No. 1396, 79th Cong., 2d 
sess., May 29, 1946 (Serial 11016) pp. 4, 6):° 


[p. 4] (2) Only lands in known geologic structures 
or producing oil or gas fields would be subject to 
competitive leasing. Now any lands known or be- 
lieved to contain oil or gas may be leased competitively 


* = @# 9) 


[p. 6] I see no justification for limiting the right 
to lease lands by competitive bidding to known struc- 
tures of producing oil or gas fields as proposed in the 
* * © [pill]. Under present law the Secretary of the 
Interior is authorized to lease by competitive bidding 
lands known or believed to contain oil or gas. The 
areal extent of oil or gas structures prior to complete 
development is often difficult to determine with any 
degree of precision. Conferring upon the Secretary 
authority to lease by competitive bidding lands known 
or believed to contain oil or gas affords sufficient lati- 
tude to sell competitively to the highest bidder lands 
which, although technically unproved, are recognized 
by geologists as valuable for oil or gas. 


5 The same statements are made in the letter of May 9, 1946 to the 
Chairman of the House Committee. Hearings, House Committee on 
Public Lands, $.1236, 79th Cong. 2d sess., May 14, 1946, pp. 2, 3, 6. 
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| Notwithstanding the Secretary’s expressed opposition, 
the Congress adopted the view that the public interest stim- 
ulating the discovery of new petroleum reserves would best 
be served if all federal land were leased without competi- 
tive bid unless known to contain oil or gas.* This is the 
policy expressed by the law. 

| So far as we can ascertain, in this case the Department 
of the Interior has proceeded as if Congress never had 
enacted the 1946 amendment striking the Secretary’s power 
to lease by competitive bidding lands ‘‘believed’’ to contain 
oil or gas. This accounts for the Geological Survey’s 
memoranda of June 12, 1952, and February 11, 1955 using 
language expressing the possibility or belief that oil or 
gas was present. Those memoranda accord with the prac- 
tice before the 1946 amendment, when it was sufficient to 
report the lands were believed to contain oil or gas to make 
them eligible for competitive leasing. Prior to the 1946 
amendment, there was reason for the Geological Survey 
to say the ‘‘land may be subject to drainage’’ (Jt. App. 18), 
or to say 335.90 acres are ‘‘ believed to be within the known 
geologic structure’’ (Jt. App. 33). That subjected the 
land to competitive leasing. But under the 1946 amend- 
ment governing this case, there is no basis for supposition 
or belief. The lands are not eligible for competitive leas- 
ing unless they unequivocally are within a known geologic 
structure. 

In this case, none of the land was on a known geologic 
structure of a producing oil or gas field. The Geological 
Survey so found, in unequivocal language as to 618.61 acres 
when it determined those acres were not on a structure. 
It so found by implication as to 335.90 acres when it de- 


| 6H. Rept. No. 2446, 79th Cong., 2d sess. (July 1, 1946) (Serial 11025) 
p. 2: “Briefly, the bill, with the amendments recommended by this com- 
mittee, is designed to stimulate the discovery of new petroleum reserves 
and the development of known petroleum reserves.” 
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termined those acres were ‘‘believed to be’’ ona structure. 
The use of the conjectural words ‘‘ believed to be’’ precludes 
the requisite positive determination that the land was in 
fact on a known geologic structure. It follows that it was 
beyond the power of the Secretary to issue the competitive 
leases. 


D. The Secretary’s decision in this case 1s not respon- 
sive to the issues. On the administrative appeal from the 
Bureau of Land Management’s decision the Secretary rec- 
ognized that the memorandum of June 12, 1952, was not a 
determination of the fact of known geologic structure. But 
he thought a recommendation for competitive sale, by im- 
plication carried with it the fact determination. He re- 
fused to consider the report of the head of the Geological 
Survey that no determination had been made as of the June 
12, 1952, recommendation (Jt. App. 86; idem, 63 LD. at 
pp. 62-63). The Solicitor speaking for the Secretary, un- 
dertook to sustain his rejection im toto of appellant’s lease 


application by avoiding the factual issue of whether the 
land was or was not within a known geologic structure. 
Yet, this is the very heart, the foundation stone on which 
the decision must rest. 


The Solicitor proceeded as if the fact of known geological 
structure was a question of law. In effect, he held that, 
even if the fact was that the land was not within a known 
geological structure, since someone in the Geological Sur- 
vey recommended competitive sale, ‘‘the recommendation 
* * * must be the equivalent of a finding that it [the land] 
is within the known geologic structure of a producing oil 
or gas field”? (Jt. App. 85; idem, 63 I.D. at p. 62). 

It mattered not at all to the Solicitor whether any deter- 
mination of fact had been made, whether the land was or 
was not within a known geologic structure, or whether the 
definition had been delimited on a map or diagram filed 
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in ‘the local field offices. This is all spelled out in one para- 
graph of the Solicitor’s opinion, as follows (Jt. App. 86; 
idem, 63 I.D. at pp. 62-63) : 


I am aware that on February 11, 1955, the Director 

| of the Geological Survey informed the Director of the 
Bureau of Land Management that at the time of his 
previous memorandum of June 12, 1952, no determina- 
- tion had been made as to whether all of the lands in- 
volved were or were not within a known geologic 
structure. However, in view of the contents of the 

| June 12, 1952, memorandum, and the well-known stat- 
- utory requirement that only lands within a known geo- 
logic structure can be leased competitively, I cannot 
accept the later statement as an accurate summation 
of the Geological Survey’s earlier action. It may have 
misread the evidence at that earlier time and per- 
haps its current opinion that the land mvolved m The 
Texas Company appeal was not within a known geo- 
logic structure as of June 5, 1953, 7s correct; but these 
considerations cannot alter the fact that when the 
Geological Survey recommends land for competitive 
leasing, it has, in reality, found that it is within the 
known geologic structure of a producing oil or gas field. 


Following the Solicitor’s logic the Secretary was over- 
concerned when he told Congress that it is a difficult task to 
determine the extent of a geologic oil or gas structure with 
any degree of precision (supra, p. 19). If the Solicitor 
is' right the entire fact-finding task can be avoided by simply 
putting lands up for sale on the basis of a recommendation. 
According to the Solicitor’s reasoning any land sold at com- 
petitive sale automatically is within a known geologic struc- 
ture. As he saw the matter, if land was within a known geo- 
logic structure it could be leased competitively. There- 
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fore if it was leased competitively it must be on-a known 
geologic structure. | 

The Solicitor refused to accept the clear statement of the 
head of the Geologic Survey that no determination of fact 
as to known geologic structure had been made in connection 
with the June 12, 1952, recommendation. Indeed, in effect, 
the Solicitor took the position that, if the Geological Survey 
erroneously recommends competitive sale without making 
any factual determination of known geologic structure, that 
recommendation is conclusive that the land is on the known 
geologic structure of a producing oil or gas field, even if 
the fact is to the contrary.’ 

Of course, the Solicitor may not avoid the law by sub- 
stituting argument or false logic for a finding of the fact 
of whether the land was on a known geologic structure. 
The statute controls. The Secretary has no power to issue 
a competitive lease to land not within a known geologic 
structure or to land merely believed to be within such a 
structure. Such land goes by noncompetitive lease to the 
first qualified applicant. The will of Congress cannot be 
thwarted by holding competitive sales without regard to 
the fact of a known geologic structure, on the strength of 
an unsubstantiated and repudiated recommendation. What 
Congress struck from the statute cannot be supplied by a 
memorandum from a subordinate erroneously recommend- 
ing land not on a known geologic structure for competitive 
bid. Unless the Secretary leases such land by noncompeti- 


7 But that is not the position of the Department when the converse is 
true. Both before and since this case, when the Geological Survey found 
Jand was not within a known geologic structure and six months later 
changed its determination, the Department did not say the first determina- 
tion was conclusive. It held that the correct second determination con- 
trolled, that the land was available to lease by competitive bidding only, 
and that the non-competitive lease must be cancelled. William Wosten- 
berg, A-26450 (September 5, 1952); Joanna D. Hoefle, et al., Montana 
017086, 015657 (December 19, 1956) (Gowers, BLM-1957-17). 
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tive lease to the first qualified applicant, he is in violation 
of section 17 of the Mineral Leasing Act of 1920, as amended 
(30 U.S.C. 226). The competitive leases here issued by the 
Secretary are unauthorized pieces of paper. The statute can- 
not be subverted by a plain refusal to acknowledge the facts. 


II. To the extent that either the memorandum of June 
12, 1952, (Jt. App.-18) or the memorandum of February 11, 
1955 (Jt. App. 32-33), or both, are treated as determina- 
tions that 335.90 acres of the land were within 2 known 
geologic structure, they are void for failure to satisfy the 
Secretary’s regulations and the publication requirements 
of the Administrative Procedure Act. 


This point is limited to the 335.90 acres. We do not reach 
the 618.61 acres here since the head of the Geological Sur- 
vey found in unmistakably clear language that they 
were never within a known geological structure (Jt. App. 
32-33). As we have shown neither the June 12, 1952 recom- 
mendation nor the February 11, 1955, finding that 335.90 
acres were believed to be on a known geologic structure 
establishes that the 335.90 acres were known to be on such 
a structure (supra, pp. 14-17). But, if we assume arguendo 
that the memoranda of June 12, 1952, and February 11, 1955 
(Jt. App. 18, 32-33), are determinations of known geologic 
structure as to the 335.90 acres they are void for two ma- 
jor reasons: first, for failure to publish notice of such ‘‘de- 
terminations’”’ in the Federal Register before the competi- 
tive sale; and, second, for failure to prepare and file maps 
showing the lines of the structure before the competitive 
sale. 


A. No notice of definition of geologic structure affect- 
ing these lands has been published im the Federal Register. 
Section 3(a)(3) of the Administrative Procedure Act (5 
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U.S.C. 1002(a)(3)), which became effective September 11, 
1946 (5 U.S.C. 1011), reads as follows: 


Every agency shall separately state and currently 
publish in the Federal Register ° * * (3) substantive 
rules adopted as authorized by law and statements of 
general policy or interpretations formulated and 
adopted by the agency for the guidance of the public, but 
not rules addressed to and served upon named persons 
in accordance with law. No person shall in any manner 
be required to resort to organization or procedure not 
so published. 


On August 28, 1946, even before the effective date of the. 
quoted section, the Department had published as part of 
the Code of Federal Regulations notice of the definitions 
of hundreds of known geologic structures of producing oil 
or gas fields in effect on August 15, 1946 (11 F.R. 9104; 
30 CFR 226.0). Since that time, the Department has regu- 
larly published notice to the public of subsequent definitions 
of known geologic structures of producing oil or gas fields.® 
The public has been led to expect such publications. 

As matters stand, no notice of the definition of any struc- 
ture showing inclusion of any of the 954.51 acres in suit 
ever has been published simply because no such definition 
ever has been made by the Geological Survey. The near- 
est producing oil and gas field to the land in suit is Pan- 
handle Field. The Geological Survey never has defined 
the known geologic structure of that field or any part of it. 

The law is settled that no person is bound by rules, regula- 


8See Appendix, p. 31 for a tabulation of such notices covering the 
period since the initial publication of August 28, 1946. Part 226,30 CFR, 
was redesignated Part 227, 30 CFR, on February 11, 1947 (12 F. R. 954). 
Part 227 has not been codified since December 31, 1948 (13 F. R. 9496), 
pursuant to Executive Order 9930 (February 4, 1948, 13 F. R. 519), but 
additions and amendments to that material continue to appear in the 
notices section of the Federal Register. 
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tions, interpretations or procedures unless there is publica- 
tion. United States v. Morton Salt Co., 338 U.S. 632, 644 
(1950); Hotch v. United States, 212 F. 2d 280, 282 (C.A. 
9, 1954); Willapoint Oysters v. Ewing, 174 F. 2d 676, 684 
(C.A. 9, 1949). And considering its objective, the Admin- 
istrative Procedure Act is to be given a ‘‘hospitable”’ in- 
terpretation. Shaughnessy v. Pedreiro, 349 U.S. 48, 51 
(1955). The Department of the Interior adopted the rule 
of publication for definitions of structure. Let it abide by 
it. 

The defendant, through his Solicitor, admits the con- 
sistent policy of the Department of the Interior since the 
beginning of the Administrative Procedure Act has been 
and is to publish notice of definitions of known geological 
structures in the Federal Register (Jt. App. 76; dem, 
63 LD. at pp. 54-55). He argues, but not too vigorously, that 
perhaps the reason for publication was “‘out of an abun- 
dance of caution; that is, the Department was uncertain 
whether section 3(a)(3) required the publication of defini- 
tions but decided to err on the safe side.’’ (Jt. App. 76; 
idem, 63 I.D. at p. 55). This is put another way of saying 
that, in not publishing in this case, the Department has been 
right for the first time—every other time the Department 
has published definitions, it has erred. Whatever the reason, 
éver since the enactment of the Administrative Procedure 
Act, the Department has consistently and invariably pub- 
lished definitions of known geologic structures. The -in- 
terested public has been led to look to the Federal Register 
for notices of definitions of known geologic structures since 
1946. The Secretary may not abandon the practice in one 
instance and pursue it in all others. None was published 
here because none was made. 

- The defendant’s Solicitor went to extreme detail to es- 
tablish the uncontested and irrelevant obvious—namely, 
that a determination of a known geologic structure is ef- 
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fective as of the date the fact was known, not the date it 
was proclaimed (Jt. App. 76-84; idem, 63 ID. at pp. 55-60). 
We agree with the Solicitor that a noncompetitive applica- 
tion does not take priority simply because it is filed before 
publication of a determination in the Federal Register. 
For example, if land is known to be on the known geological 
structure of a producing oil or gas field as of January 1, 
1955, applications for noncompetitive leases filed after that 
date are properly rejected, even though the definition of 
known geologic structure is proclaimed subsequent to the 
filing of the applications. 

There is no disagreement between us and the Solicitor 
on that point, but it has nothing to do with the issues in 
this case. Here, we have no determination as to a known 
geologic structure as of any date and since no determina- 
tion was made, we do not have the required notice by pub- 
lication. 


B: No-map or diagram showing the definition of geologic 
structure affecting these lands was ever prepared or filed. 
Shortly after the Administrative Procedure Act became 
law, the Secretary promulgated regulation 43 CFR 192.6 
(Circular 1624, 11 F.R. 12956, effective October 28, 1946). 
This regulation provides: 


The Director of the Geological Survey will determine 
’ the boundaries of the known geologic structures of pro- 
ducing oil or gas fields * * *. Maps or diagrams showing 
the boundaries of known geologic structures of producing 
oil or gas fields * * * will be placed on file in the appropriate 
district land office, and office of the oil and gas supervisor. 


No map or diagram covering any part of the land in suit 
ever has been prepared or filed as required by 43 CFR 192.6 
(Jt. App. 75; dem, 63 LD. at p. 55). 
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It is settled that the Secretary may not disregard his own 
regulation calling for preparation and filing of maps. His 
regulations are binding on him. Chapman v. Sheridan- 
Wyoming Coal Co., 338 U.S. 621, 629 (1950); McKay v. 
Wahlenmaier, 96 U.S. App. D.C. 313, 321, 226 F. 2d 35, 43, 
(1955). 

The purpose of finding that designated lands are within 
a known geologic structure of a producing oil or gas field 
is to inform the Secretary and the interested public of 
the lands set apart for competitive leasing. This is not an 
intradepartmental matter. It is of public concern. Pros- 
pective lease applicants are entitled to know what land is 
eligible for noncompetitive leases before they go to the 
expense of preparing and filing lease aplications. At the 
same time, they are entitled to know what land may be 
offered for lease by competitive bid. Further, they have a 
right to take issue with the Geological Survey’s determina- 
tion that land is or is not on a known geological structure 
before land is offered for competitive sale and a lease 
issued.? Whether land is on a known geologic structure or 
whether there is valid basis for a definition of the known 
geologic structure is not known to the public unless a notice 
of definition is published in the Federal Register and a map 
of the definition is filed. It is the appellant’s point that, 
until that is done, competitive sales may not be held and 
competitive leases may not be issued. It follows that, even 
if the statements in the June 12, 1952 and February 11, 1956, 
memoranda are accepted as determinations as to the 335.90 
acres, they are void. 


| 9 Not infrequently applicants for noncompetitive leases have challenged 
the Geological Survey’s definitions. For example, Stanolind Oi and Gas 
Company, A-27326 (July 12, 1956) (Gowers, SO-1956-45) ; Lillie Mae 
Yates, A-26271 (February 8, 1952) (Gowers, SO-1952-19); Donald M. 
Snow, et al., BLM-A 039208 (January 17, 1957) (Gowers, BLM-1957-18). 
In each instance there was exposure to public review of the evidence on 
which the Geological Survey’s definition was based. 
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Compliance by the Department with the law and regu- 
lations. would forestall precisely what happened here. A 
competitive sale was held and land was leased without any 
determination of whether the land was on the known geo- 
logical structure of a producing oil or gas field. Since no 
determination was made, there was no publication in the 
Federal Register and no map was prepared or filed. No 
notice was given to the appellant, although ‘his application 
for lease was pending. 


It seems to us that the Secretary may not assert private 
and arbitrary conclusions as to known geologic structures 
in derogation of the law and appellant’s rights under the 
law. The safeguards of the Administrative Procedure Act 
are not to be disregarded. The publication in the Federal 
Register and compliance with the regulation for preparing 
and filing of maps of definition are prerequisites to a lease 
sale by competitive bidding. 


Conclusion 


The appellant concededly is the first qualified applicant 
for a noncompetitive lease and is entitled to the lease since 
none of the land is on the known geologic structure of a 
producing oil or gas field. There never has been a deter- 
mination that any of the land is on such a structure. In 
fact, as to the 618.61 acres, the head of the Geological Survey 
affirmatively determined that the land is not and was not 
on a known geologic structure. As to the remaining 335.90 
acres, the strongest statement he was willing to make was 
that the land is believed to be on a known geologic structure. 
The fact that 335.90 acres were believed, and not known, 
coupled with the absence of a definition of a structure, 
suffices to prove it was not on any known geologic structure 
within the meaning of the statute. In the absence of an 
unequivocal determination that the land is on the known 
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geologic structure of a producing oil or gas field, the Secre- 
tary is without authority to issue competitive leases. 

_ The appellant is entitled to the relief requested in para- 
graphs 3, 4 and 5, of the prayer of his complaint. 


Respectfully submitted, 


Marvin J. Sonosky, 
1028 Connecticut Avenue, N.W. 


Washington 6, D. C. 
| Attorney for Appellant. 
Of Counsel: 
Pamir P. Marensere, 
710 Sheraton Building, 
Washington 5, D. C. 
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APPENDIX 


Notice of Definitions of Known Geological Structures of 
Producing Oil or Gas Fields Published m the Federal Reg- 
ister Ever Since the Administrative Procedure Act of 
June 11, 1946 

Federal Register 


Annual Index Page Number 


1947-1955 For these years the 
references to the Federal 
Register are set out in the 











Sn the Ginited States Court of Anneals 


FOR THE DISTRICT OF COLOMBIA CIRCUIT 


No. 14069 


Max BaRase, AePRLEANT 
Vv. adc 
- Fem A. Smaton, Sucrmrary OF THE Loe APPELLEE 


APPEAL FROM THE UNITED STATES DISTRIOT COURT FOR THE 
DISTRIOT OF COLUMBIA 


BRIEF FOR FRED A. SEATON, SECRETARY OF THE : 
INTERIOR, 


PERRY W. MORTON, 
Assistant Attorney General, 
ROGER P, MARQUIS, 
ERED W. mE, 


Department of Justice, esnington, sasincs C. 
United States Court of Appeals | 


For the 
- District of Columbia Circuit | 


FILED «oct -1 1957 


SoplitnP 








QUESTIONS PRESENTED 


1. Whether the Secretary of the Interior was “clearly wrong” 
in determining that, on the date appellant filed his applica- 
tion for a noncompetitive oil and gas lease, the lands had beem 
administratively determined to be on a known geologic struc- 
ture, hence open to competitive leasing only, and that the 
lands were validly leased toa third party. 

2. Whether a court may order a mineral lease cancelled when 
the lessee will not be bound by its decree. 


(D) 


443179—57——1 














Questions presented. 
Opinion below 


Counterstatement of the case 
Statutes and regulations involved 
Summary of argument 
Argument: 
I. The memorandum of the Director, Geological Survey, dated 
June 12, 1952, was correctly held by the Secretary to 
constitute a finding that all of the lands were within a 
known geological structure 
II. Even under the subsequent determination by the Director, 
Geological Survey, appellant has no claim to 335.90 acres 


III. The Administrative Procedure Act has no application. 

IV. To prevent conflict of judgments, the validity of the issued 
leases can only be adjudicated in a proceeding wherein 
the judgment will bind the parties to the leases 

‘Conclusion 


CITATIONS 
Cases: 

Balter v. Ickes, 89 F. 2d 856, 67 App. D. C. 112 

Brady v. Work, 263 U. S. 435 

Brownell v. Schering Corporation, 129 F. Supp. 879, affirmed, 228 
F. 2d 624, certiorari denied 351 U. 8. 954 

Burke v. Southern Pacific R. R. Co., 234 U. 8. 669 

Doehler Metal Furniture Company, Inc. v. Warren, 129 F. 2d 43, 
76 App. D. C. 60 

Hammond v. Hull, 131 F. 2d 23, 76 App. D. C. 301 

Ickes v. Underwood, 141 F. 2d 546, 78 App. D. C. 396 

Spriggs v. McKay, 97 U. 8. App. D. C. 60, 228 F. 2d 31 

United States ex rel. Jordan v. Ickes, 143 F. 2d 152, 79 App. D. C. 


United States v. Wilbur, 283 U. S. 414 
Wann v. Ickes, 92 F. 2d 215, 67 App. D. C. 291 
Work v. Louisiana, 269 U. 8. 250 
Statutes: 
Act of August 8, 1946, 60 Stat. 951 


Act of August 21, 1935, 49 Stat. 674, amending the Mineral 
Leasing Act of 1920 

Administrative Procedure Act of 1946, 5 U. S. C. 1002 (a)(3), 
Section 3 (a) (3) 

Mineral Leasing Act of 1920, 41 Stat. 437, sections 17 and 32, as 
amended 30 U. S. C., sections 226, 189 

Miscellaneous: 
43°C. Fo Ro 192. 6ooceeeee cca cccewenn—-——o 


(mx) 


5, 17 














Iu the United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14069 


Max BaraSH, APPELLANT 


v. 
Frep A. SEATON, SECRETARY OF THE INTERIOR, APPELLEE 


APPHAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR FRED A. SEATON, SECRETARY OF THE 
INTERIOR, APPELLEE 


OPINION BELOW 
The district court did not write an opinion. 


JURISDICTION 


This is a suit against the Secretary of the Interior to obtain 
relief in the nature of mandamus directing him to cancel two 
oil and gas leases issued to the Texas Company covering lands 
owned by the United States and to issue an oil and gas lease 
to the plaintiff covering the same lands (Jt. App. 10). The 
jurisdiction of the district court was alleged to be invoked 
under the general provisions of Title II, Section 306, of the 
District of Columbia Code and upon the ground that the mat- 
ter arose under the laws of the United States (Jt. App. 1). 
Judgment overruling the plaintiff's motion for summary judg- 
ment and granting the Secretary’s motion for summary judg- 
ment was entered June 13, 1957 (Jt. App. 89). Notice of ap- 
peal was filed June 24, 1957 (Jt. App. 90). The jurisdiction 
of this Court is invoked under 28 U. S. C. sec. 1291. 

(1) 
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COUNTERSTATEMENT OF THE CASE 


|The facts material to the present appeal are as follows: 

This case involves lands purchased by the Soil Conservation 
Service of the Department of Agriculture, the general admin- 
istration of which remains under the control of that Depart- 
ment. However, by reason of the Mineral Leasing Act for 
Acquired Lands of 1947, 61 Stat. 913, 30 U. S. C. secs. 351 ef 
seq. (1952 ed.), their oil and gas deposits are subject to leasing 
by the Secretary of the Interior “under the same conditions ‘as 
contained in the leasing provisions of the mineral leasing laws.” 
In general, then, the Secretary of the Interior now issues oil 
and gas leases with respect to lands acquired by other branches 
of the Government in the same manner that he issues them 
with respect to the public lands that the United States has 
always owned.2 The pertinent provisions of the mineral leas- 
ing laws thus made applicable to “acquired” lands are those 
set out in Sections 17 and 32 of the Mineral Leasing Act of 
1920, 41 Stat. 437, 448, 450, as amended; Section 17, 30 
U. S. C. 226 (1952 ed.) provides: 

* * * When the lands to be leased are within any 
known geological structure of a producing oil or gas 
field, they shall be leased to the highest responsible 
qualified bidder by competitive bidding under general 
r tions * * *. When the lands to be leased are 
not within any known geological structure of a pro- 
ducing oil or gas field, the person first making appli- 
cation for the lease who is qualified to hold a lease 
under this act shall be entitled to a lease of such lands 
without competitive bidding. 


Section 32, 30 U. S. C. 189 (1952 ed.), reads: 


* * * the Secretary of the Interior is authorized to 
prescribe necessary and proper rules and regulations 
and to do any and all things necessary to carry out and 
accomplish the purposes of this act, also to fix and 


| 2his is not to say that administration of this Act must be identical in 
all respects to the Mineral Leasing Act of 1920. Some of the differences 
‘were pointed out in the briefs in Teras Co. v. Seaton, No. 13,636 now await- 
ing decision. No such question is involved here. 
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determine the boundary lines of any structure, or oil or 


Tr of hat 


gas field, for the purposes of this ac 


The applicable regulation, relating to determination of the 
boundaries of known geological structures, 43 C. F. R. 192.6, 
is as follows: 


The Director of the Geological Survey will determine 
the boundaries of the known geologic structures of pro- 
ducing oil or gas fields * * *. Maps or diagrams show- 
ing the boundaries of known geologic structures of 
producing oil or gas fields * * * will be placed on file 
in the appropriate land office, and office of the oil and 
gas supervisor * * *. 


Prior to June 12, 1952, the Department of Agriculture, Soil 
Conservation Service, placed before the Geological Survey the 
question whether it would be in the public interest to offer the 
lands here involved for competitive lease sale, and on that date 
the Director of the Geological Survey sent the following memo- 
randum to the Director, Bureau of Land Management (Exhibit 
1 to Stip., Jt. App. 17-18): 

* * * The Department of Agriculture, Soil Conser- 
vation Service, has inquired of the Geological Survey 
whether it is in the best interests of the United States 
to offer for competitive lease sale certain lands in Gray 
County, Texas. 

The records of the Geological Survey disclose that 
this land may be subject to drainage of its oil and gas 
content as the subject area is on the southern edge of 
the Panhandle field. In order that the extent and worth 
of the deposits in the field may be determined and de- 
velopment may proceed in an orderly manner, the Geo- 
logical Survey recommends that the oil and gas rights 
owned by the United States within the area involved be 
offered for lease in accordance with the competitive 
leasing provision of the Mineral Leasing Act, as 
amended.” 


2It was conceded that no map or diagram was placed on file in the dis- 
trict land office and in the office of the oil and gas supervisor, and that 
there was no publication in the Federal Register (appellee’s answer, par. 
VII, Jt. App. 12). 
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After certain required descriptions and clearances had been 
obtained by the Bureau of Land Management, it mailed out 
notices on June 2, 1953, advertising the fact that a competitive 
sale of the lease would be held on July 22, 1953. On June 5, 
1953, appellant filed a noncompetitive oil and gas lease appli- 
cation for the same lands described in the notice of sale. Bids 
were opened on July 22, 1953, as scheduled. The Texas Com- 
pany was high bidder for parcel 1, containing 462 acres, and 
parcel 2, containing 453.64 acres, and the Baker & Taylor 
Drilling Company was high bidder for pareel 3, contaming 38 
acres. Accordingly, two leases, effective September 1, 1953, 
were issued to the Texas Company and a lease effective Oc- 
tober 1, 1953, was issued to the Baker & Taylor Drilling Com- 
pany. The Texas Company paid a bonus of $25,170.85 (Ex. 
15 to Stip., Jt. App. 35) and the Baker & Taylor Drilling Com- 
pany paid a bonus of $447.87. 

On September 24, 1954, the plaintiff filed a protest and asked 
for cancellation of the foregoing leases (Stip., Ex. 10, Jt. App. 
50-51). In connection with the protest, the Bureau of Land 
Management received a supplemental report from the Geo- 
logical Survey dated February 11, 1955, which read, in part, 
as follows (Stip., Ex. 12, Jt. App. 32-33) : 

* * * As of June 12, 1952, when the Geological Sur- 
vey reported that the Lake McClellan Park lands “may 
be subject to drainage,” no determination had been 
made as to whether all of the lands were or were not 
within a known geologic structure. 

A review of the structural aspects of the lands in- 
volved has been made as of June 5, 1953, the date of 
filing of application BLM-A 034282. This review 
shows that part of the lands on which competitive 
leases were sold in July 1953 are not within a known 
geologic structure as those limits were deemed to exist 
on June 5, 1953. 

The lands believed to be within the known geologic 
structure are confined to surveys (sections) 9 and 10 of 
the subdivision of the Rockwell County School Land, 
Gray County, Texas. The remainder of the lands were 
not within a known geologic structure on June 5, 1953. 
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The Director, Bureau:of Land Management, then held that, in 
view.of the foregoing memorandum, the Baker: & Taylor Drill- 
ing ‘Company lease (38 acres) should :be cancelled, that one 
of the Texas Company leases (covering 453.64 acres) should 
be cancelled in ‘its entirety and that the second Texas Com- 
pany lease should be cancelled ‘as to 126.67 acres. He rejected 
plaintifi’s application for cancellation of the remaining part 
(335.9 acres) of the second lease, i. e., that part which the 
Survey had stated in its supplemental memorandum :was with- 
in a known geological structure as of June 5, 1953 (Ex. 15 to 
Stip., Jt. App. 15-39). Plaintiff and the Texas Company ap- 
pealed to the Secretary. The Baker .&-: Taylor Drilling Com- 
pany did not appeal. 

The Solicitor, acting for the Secretary, rejected appellant’s 
entire claim and reversed the Director’s conclusion that the 
Texas Company’s leases should be. cancelled in whole .or in 
part (Jt. App. 71-88). Appellant thereupon instituted this 
action :to review the Secretary’s.decision. Both parties moved 
for summary judgment. The district court overruled .appel- 
lant’s motion, granted .the motion of the Secretary, .and en- 


tered judgment of dismissal, from which, the instant. appeal 
was taken (Jt. App. 88-90). 


STATUTES AND REGULATIONS INVOLVED 


The pertinent provisions .of sections 17 and 32 of the .Min- 
eral Leasing Act of 1920, 41 Stat. 437, 443, 450,-as amended, 30 
U.S.C. sections 226, 189, are.set.out supra,p. 2. 

The material provisions of 43 C. F. R: 192.6 are set out 
infra, p. 3. 

SUMMARY OF ARGUMENT 


I 


The Secretary eorrectly appraised the June 12, 1952 memo- 
randum of the Geological Survey as-a finding, that the lands 
were on a known geological structure. The.memorandum is 
to be read against the law and regulations, under whieh. the 
sole function of the Survey-is and has always been.simply the 
determination of whether given lends:are or.are not.on.such 
a structure. The Survey’s reference to the danger of drainage, 

448179—57——2 ) 
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by the Panhandle Field, together with its recommendation 
that they be leased under the competitive leasing provisions 
of the Mineral Leasing Act, which provisions are applicable 
only to lands so located on a geologic structure, show conclu- 
sively that the Survey was discharging its only authorized 
function and knew the limitations on that function. Appel- 
lant’s characterization of the memorandum as simply a recom- 
mendation of a method of leasing rests only upon the failure 
of the memorandum to state in the precise words of the statute 
that the lands were on such a structure. It cannot be counte- 
nanced unless one assumes that the Survey did not know its 
function under the law, or that, if it did know it, was refusing 
to discharge it, neither of which assumptions is at all tenable. 


II 


| Even if the Secretary could, after having issued leases pur- 
suant to the initial finding, he required to give retroactive 
effect to the later attempted revision by the Survey, it is clear 
that as to 335 acres the second memorandum of the Survey, 
as found by both the Director, Bureau of Land Management, 
and the Secretary, did not change the earlier finding, but re- 
declared that they are on a known geologic structure. Since 
appellant recognizes the second memorandum as a “clear 
finding” that certain lands were without the structure “as those 
limits were deemed to exist on June 5, 1953,” it is equally 
clear that the Survey found that the 335 acres were within it 
and thus the reference to those lands as “believed to be within 
the known geologic structure” does not have the meaning 
ascribed to it by appellant. 


III 


The Administrative Procedure Act has no application in this 
case. Appellant’s contention that publication of the memo- 
randa by the Geological Survey of June 12, 1952, and Feb- 
ruary 11, 1955, in the Federal Register is required by Sec. 3 
(a)(3) of the Administrative Procedure Act is bottomed on 
the circumstance that such definitions are customarily so pub- 
lished as a matter of administrative practice. That such prac- 
tice does not indicate an administrative view that the Act 
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requires such publication is fully expounded in the Secretary’s 
decision. Moreover, it is too clear for argument that the defi- 
nitions of geological structures as published are neither “sub- 
stantive rules,” “statements of policy,” nor “Interpretations 
formulated and adopted by the agency for the guidance of the 
public” as defined in section 3(2)(3) of the Act. Moreover, 
in the last analysis, appellant acknowledges the correctness of 
the Secretary’s view that the finding that lands are on a known 
geologic structure, not publication, is the decisive factor, re- 
iterates his position that no finding was here made, and really 
relies on lack of publication only as confirming that view. 
The same is true as to appellant’s reliance on failure to file 
a map of the structure. Finally, if appellant’s claim that the 
Survey’s findings are void for these reasons should be 
sustained, no case is presented for ordering issuance of any 
lease to appellant since a finding that the lands are not on @ 
known geologic structure must be made before appellant can 
prevail. 
IV 


Contracts and conveyances of property rights—mineral 


leases have both aspects—cannot be canceled by a court whose 
decree will not bind the parties to such conveyances and con- 
tracts because neither of them is a party here. Otherwise 
there may be contradictory decrees by different courts making 
action wrongful whatever course is taken. In this connection 
it is noted that the Government’s lessee would have a sub- 
stantial defense if, instead of sustaining the leases, the Secre- 
tary had undertaken to go behind them and retroactively re- 
determine an administrative finding as a basis for upsetting 


the leases. 
ARGUMENT 


L The memorandum of the Director, Geological Survey, dated 
June 12, 1952, was correctly held by the Secretary to consti- 
tute a finding that all of the lands were within a known 
geological structure 


Preliminarily, a brief reference to the scope of judicial re- 
view in cases of this character is appropriate. This case in- 
volves a consideration of the mineral leasing laws of the 
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United: States; which is one:part of a body: of laws: enacted by 

Congress‘for disposition of property of the United States. His- 

torically; the administration: of: these laws has been vested: in 

the. Secretary: of the Interior and his decisions, even with: re- 
spect to: their interpretation; will not be: lightly overturned. 

United: States v. Wilbur, 283 U. S: 414, 419. This Court. has 

dealt with: the: limited-seope of judicial review in: this type of 

casein: the following: terms in Ickes v. Underwood, 141 F. 2d 

546, 78:App..D: C: 396 (1944): 

: The: Government: may dispense its bounty on such 
terms’ as it sees: fit; and' the executive agency which 
Congress’ has chosen for the purpose of giving away 
public lands and ‘mineral deposits is peculiarly equipped, 
in’ terms’ of experience and administrative capacity, to 
act in’its behalf’ When-an executive agency acts in this 
capacity, there’is; perhaps, less reason than in any other 
type:of administrative action to subject its determina- 
tion to judicial review. 

_ Specifically with reference to a challenge of the Secretary's 

finding. that:certain: lands were on a known geological: struc- 

ture; this Court stated:in Wann v. Ickes; 92:F. 2d 215; 217, 67 

App: D. C..291: 

This finding‘of fact by the Secretary is the vital ‘point 
upon which plaintiff’s ‘case must’ stand or fail. It is too 
well: settled to- require’ citation of authority that the 
determinxtion by the Secretary of a question of fact, in 
2° matter within’ his jurisdiction, is binding upon the 
courts: Nor*will‘the courts entertain an inquiry as to 
the’ extent: of his<investigation: and knowledge of the 
points decided, or as to the methods by which he 
reached his determination. De Cambra v. Rogers, 189 
U: SL199; 122; 23-S: Ct: 519; 47 L. Ed. 734. 

We come now to an examination of the memorandum of 
June 12, 1952, from the Director of the Geological Survey 
(supra, p. 3) which the Secretary held to be a finding that all 
of the lands here: involved’ were- within 2 known geological 
structure: (Jt. App. 85-86). Appellant attempts to-brush this 
memorandum asidé as:“nhothing more ‘than 4: recommendation 
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by-a'subordinate employee of the Geological Survey: that 95451 
acres‘be.leased.competitively”. (Br..14)2 In-other words,the 
Survey: was, according: to. appellant,.simply recommending that 
this method of. leasing, be resorted-to without any reference-to 
whether or not the lands were within a known. geological strucr 
ture. And appellant observes. (Br. 19). “that-it is not for the 
Director of.the Geological Survey * * * to. make the-adminis- 
trative decision of. whether land should.be leased. competitively 
or noncompetitively.” We, of course, agree-to this last state- 
ment, but appellant’s argument assumes that the: Geological 
Survey does not. know the law and the limitations under. which 
it. deals with.this subject. matter. The role.of that Agency,,.as 
fixed. by regulation. (supra, p- 3), is. simply to determine 
whether the. lands are or are not. within. 8. known.:geological 
structure, and the memorandum. is.susceptible of. no interpre- 
tation other than that the: Geological-‘Survey'was discharging 
that function. which. it. has-been discharging, since:1920- when 
the Mineral Leasing Act was.passed.' © then 
It. is true that. in. his. memorandum: of. June. 12;: 1952,..the 
Director: did. not-use.the. precise words. of the statute and-.state 
that. the lands. were within a “known geological structure.” 
But this.circumstance is not controlling, The.memorandum.is 
tobe read asa whole against the only function committed by 
law’ to. the. Director, that of. determining. the: question. of 
whether the-lands. were. within. such a structure and.thusto be 
disposed. of;. if: at: all,, by. competitive leasing» So read; the 
memorandum. is-espable -of no- other interpretation: than: was — 
given. to it by the Secretary. Thus the Director reported: that 
the “Jand may. be'subject-to drainage of its.oil and: gas‘content 
as. the subject area-is on: the southern edge of the Panhandle 
field.” This clearly imports finding that the lands: were.on 
a, known geological strueture of'a producing oil or gas field sinice 
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otherwise the Panhandle field would pose no threat of drain- 
age. Moreover, the Director specifically recommended that 
the lands be offered for lease “in accordance with the competi- 
tive leasing provision of the Mineral Leasing Act” and in sub- 
sequent correspondence approved special lease provisions sug- 
gested by the Soil Conservation Service, recommended division 
of the land for leasing, discussed the form of advertising, ob- 
jected to a proposed combination of certain lands within one 
lease and discussed the royalty. provisions (Exs. 4 and 6 to 
Stip., Jt. App. 20, 23). The recommendation that the leasing 
be under the competitive leasing provisions of the Mineral 
Leasing Act shows that the Director knew there was such a 
provision and he necessarily also knew that it applied only to 
lands within a known geological structure. Hence it is implicit 
that he found the lands here in question to be within such a 
structure. And the subsequent action culminating in issuance 
of competitive leases demonstrates the administrative under- 
standing that there had been the required finding. This ad- 
ministrative construction of a matter purely internal to the 
Department of the Interior should not be overturned. 

| On the basis of this classification of the land, the Govern- 
ment called for bids, determined the highest bidders, and is- 
sued leases and accepted from the successful bidders bonus 
payments of approximately $25,000.00. The leases have been 
in effect more than three years. The question for the Secre- 
tary was whether, after issuing leases on the basis of the Di- 
rectors recommendation, necessarily predicated on a finding 
that the lands were on a known geological structure, he should 
now (1) repudiate the finding on which the issuance of the 
leases was predicated, (2) accept the Director’s subsequent 
attempted partial change of that finding, (3) cancel one of 
the leases in part and the other in its entirety as against a 
lessee who accepted them in good faith, and (4) issue a lease 
to the plaintiff which requires no bonus payment. These 
things the Secretary refused to do, holding that the factual 
determination that the land is on a known geological struc- 
ture, followed by issuance of a lease, was not subject to rescis- 
sion or review to the detriment of the lessee’s interest. 
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Turning now to the subsequent action of the Director of the 
Geological Survey which purported to modify the earlier find- 
ing, the Secretary stated as follows (Jt. App. 86): 


I am aware that on February 11, 1955, the Director 
of the Geological Survey informed the Director of the 
Bureau of Land Management that at the time of his 
previous memorandum of June 12, 1952, no determina- 
tion had been made as to whether all of the lands in- 
volved were or were not within a known geologic struc- 
ture. However, in view of the contents of the June 
12, 1952, memorandum, and the well known statutory 
requirement that only lands within a known geologic 
structure can be leased competitively, I cannot accept 
the later statement as an accurate summation of the 
Geological Survey’s earlier action. It may have mis- 
read the evidence at that earlier time and perhaps its 
current opinion that the land involved in The Texas 
Company appeal was not within a known geologic struc- 
ture as of June 5, 1953, is correct; but these considera- 
tions cannot alter the fact that when the Geological 
Survey recommends land for competitive leasing, it 
has, in reality, found that it is within the known geo- 
logic structure of a producing oil or gas field. 


Appellant (Br. 22) simply distorts the impact of this lan- 
guage. He represents the Secretary as holding that, if the 
Geological Survey merely recommends that the lands be leased 
competitively, and they are so leased, the land must be held 
to be on a known geological structure. That clearly is not the 
Secretary’s position. We have shown that the memorandum 
of the Director of the Geological Survey of June 12, 1952, was 
not merely a recommendation as to method of sale but that, 
reading it as a whole, it was implicit that the Director found 
that the lands were on such a structure. 

Neither did the Secretary hold, as appellant claims (Br. 23), 
that, even if factually incorrect on the basis of a later deter- 
mination by the Survey, the earlier determination “is con- 
clusive that the land is on the known geologic structure of a 
producing oil or gas field, even if the fact is to the contrary.” 
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What the Secretary held (Jt. App. 86-87) is that the adminis- 
trative determination of the question at the time appellant 
filed his application on June’5, 1953, and for more than.a year 
previous to that date, was embodied in the June 12, 1952, 
memorandum and -was a finding that the lands -were within 

& known geologic-structure.and fixed the character.of the lands 
as open to competitive leasing only; that this finding operated 
to withdraw the lands from noncompetitive leasing; that ap- 
pellant’s application was therefore invalid; that any subse- 
quent change in the administrative determination does not 
validate or revive an-application invalid when filed; and that 
appellant’s application may not be suspended “to await the 
hifting of the withdrawal and then considered as if filed at 
the instant that the land is restored to.entry.” “This is the 
basis of the Secretary’s decision and its soundness is-not chal- 
lenged by appellant if the Secretary’s holding gs to the June 
12, 1952 memorandum is sustained. Thus, since -appellant 
had no valid application pending, a subsequent change in 
status of the lands cannot aid appellant. In other words, the 
eonclusion is that any correction, after leases have been issued, 
eannot.give retrocative effect. 

_ Only uncertainty and instability in the leasing .of public 
lands can result from a conclusion that the Secretary acted 
illegally in deciding that a binding determination concerning 
the status of the lands had been made before appellant’s ap- 
plication was filed and before the leases had issued. The fact 
that the Geological Survey’s records as of June 12, 1952, 
showed a danger of drainage, plus the recommendation.of the 
Director that the lands be leased under the competitive leas- 
ing provisions of the Mineral Leasing Act, fully support the 
Secretary’s construction of the June 12, 1952 memorandum.as 
@ finding that. the lands were on a geologic structure. 

_ The issuance of the leases pursuant to competitive. bidding 
imports.a finding that the lands have heen administratively 
determined to be on a known geologic structure. The leases, 
on collateral attack, afford conclusive evidence of the character 
of the lands as being so located. And on direct attack, i. e., 
by the Government, plain and convincing proof must. establish 
the contrary. Cf. Burke v. Southern Pacific R. R. Co., 234 
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U.S. 669, 691-692 (1913). In the instant case the Secretary, 
in sustaining the leases to the Texas Company, has held (Jt. 
App. 87-88) that “it had been clearly determined at the time 
the leases were issued that the leased lands were situated on 
the known geologic structure of a producing field” and that, in 
view of the later pronouncement of the Geological Survey, 
“there is at best some confusion or uncertainty as to the char- 
acter of the lands on the date on which the leases were issued.” 
The Secretary’s conclusion that, under these circumstances, 
the leases should not be canceled does simple justice to the 
lessee who in good faith accepted the leases and paid a bonus 
of some $25,000.00. 

Certainly it cannot be maintained that his conclusion is arbi- 
trary or capricious. And mandamus, or relief in the nature of 
Mandamus, will not lie in the absence of a showing that the 
Secretary’s action was “clearly wrong.” Hammond v. Hull, 
131 F. 2d 23, 76 App. D. C. 301 (1942)4 


IE. Even under the subsequent determination by the Directer, 
Geological Survey, appellant has no claim toe 335.90 acres 
of land 


If, as we maintain (Point I, supra), the holding of the Sec- 
Tetary as to the effect of the June 12, 1952 memorandum of the 
Director of the Geological Survey, is sound, then it disposes of 
appellant’s entire claim. But if the second determination of 
February 11, 1955, long after the leases had been issued to the 
‘Texas Company, be given any weight, it did not disturb the 
earlier finding as to 335.90 acres of the land involved which was 
expressly reaffirmed. In the later determination the Director 
stated (Jt. App. 33) : 


A review of the structural aspects of the lands in- 
volved has been made as of June 5, 1953, the date of 
filmg of application BLM—A 034282. This review shows 
that part of the lands on which competitive leases were 


‘Nor can relief by declaratory judgment be obtained when mandamus 
is unavailable. (United States ex rel. Jordan v. Ickes, 143 F. 2a 152, 79 
App. D. C. 114 (1944); Doehler Metal Furniture Company, Inc. v. Warren, 
129 F.. 24.43, 45, 76 App. D. C. 60 (1942) ). 
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sold in July 1953 are not within a known geologic struc- 
ture as those limits were deemed to exist on June 5, 1953. 

The lands believed to be within the known geologic 
structure are confined to surveys (sections) 9 and 10 
of the subdivision of the Rockwell County School land, 
Gray County, Texas. The remainder of the lands were 
not within a known geologic structure on June 5, 1953. 


_ Upon receipt of this memorandum the Director, Bureau of 
Land Management, held that “further investigation [the sec- 
ond determination by the Geological Survey] * * * reveals 
that those portions of secs. 9 and 10 included in Parcel 1 and 
embraced in competitive lease BLM—A 034814, were actually 
defined as being on the known geologic structure of Panhandle 
Field prior to June 5, 1953,” found these to comprise 335.9 
acres, and confirmed the lease to this extent. 

_ Appellant (Br. 15-16) attacks this construction of the Sur- 
vey’s later determination on the ground that the Director, Ge- 
ological Survey, with respect to the 335.9 acres, used the lang- 
uage “believed to be within the known geologic structure” ra- 
ther than “found to be”, and stresses the fact that under the 
Act of August 21, 1935, 49 Stat. 674, 676, amending the Min- 
eral Leasing Act of 1920, the Secretary was authorized to lease 
by competitive bidding lands believed to contain oil or gas and 
that this was eliminated by the Act of August 8, 1946, 60 
Stat. 951. 

_ This is simply another case of looking at words out of con- 
text. A reading of the whole memorandum makes clear that 
appellant’s construction is erroneous and that use of the words 
“believed to be”, while unfortunate in view of the legislative 
history cited, does not in fact indicate that the Director did not 
find that the 335.9 acres were on the geologic structure. The 
contrary is true. Clearly the Director was reporting that part 
of the lands were within and part outside the limits of a known 
structure. Appellant (Br. 16) avidly embraces as a “clear 
finding” the Director’s statement that “part of the lands on 
which competitive leases were sold in July 1953 are not within: 
a known geologic structure as those limits were deemed to 
exist on June 5, 1953.” But this statement shows that the 
Director had determined what the limits of the geologic struc- 
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ture were and was confronted only with superimposing upon 
the structure the lands here involved. Necessarily he found 
to be within the structure all of the involved land except that 
portion which he found to be outside that formation. He 
clearly was not deciding that part of the lands were outside 
and making no determination at all as to the balance, which — 
is the result of appellant’s argument. Hence the only sensible 
construction of the Director’s report is the one given it by the 
Director, Bureau of Land Management, that the 335.9 acres 
were within the known geologic structure as of June 5, 1958, 
the date of appellant’s application, and accordingly this acre- 
age could be disposed of only by competitive lease. 


Ill. The Administrative Procedure Act has no application 


Appellant (Br. 24-27) attacks the June 12, 1952 finding 
of the Director, and even the February 11, 1955 memorandum 
(although, as we have noted, where it suits his purpose, he 
enthusiastically embraces the latter as a finding “on unequivo- 
cal terms” and as “conclusively” establishing that 618.61 acres 
were not on a known geologic structure) on the grounds that 
they are void because not published in the Federal Register. 
This argument is premised largely on the circumstance that 
as a matter of practice such definitions of geologic structures 
have ultimately been so published in the past. 

So far as this is concerned, the matter is exhaustively dealt 
with in the Secretary’s decision (Jt. App. 76-83). It is there 
pointed out (1) that, although it has been the practice of the 
Department of the Interior to publish definitions of particular 
oil and gas fields, this has been done as a matter of caution 
and not in the belief that publication is required, (2) that 
the published definitions reveal only the name of the field, 
the effective date, and the acreage, (3) that each publication 
contains an effective date which precedes the date of publica- 
tion, (4) that the Department has consistently rejected appli- 
cations for noncompetitive leases where it has been found that 
lands were within a known structure at the time of applica- 
tion, even if no pronouncements had been made in the Fed- 
eral Register, and (5) that recent amendments of the Mineral 











16 


Leasing Act show a clear understanding by Congress that 
publication is not required. 

In addition to the grounds upon which the Secretary re- 
jeeted appellant’s contention, it is evident that Section 3 (a) 
(3) of the Administrative Procedure Act of 1946, 5 U.S.C. 
1002 (&)€3), does not apply to the type of finding with 
‘which we are here concerned. That section, so far as ma- 
terial, reads as follows: 


Every agency shall separately state and currently 
publish in the Federal Register * * * (3) substantive 
rules adopted as authorized by Iaw and statements of 
general policy or interpretations formulated and 
adopted by the agency for the guidance of the public, 
but not rules addressed to and served upon named 
persons in accordance with law. No person shall in 
any manner be required to resort to organization or 
procedure not so published. 


It is self-evident that a listing of the name of a Ssologis field, 
jts acreage (but no description), and the effective date of the 
determination, is not a “substantive rule” of procedure adopted 
by law, neither is it a statement “of general policy” or an “in- 
terpretation adopted for the guidance of the public.” In 
Brownell v. Schering Corporation, 129 F. Supp. 879, 905 (D.C. 
N. J.), affirmed 228 F. 2d 624 (C. A. 3, 1956), certiorari denied, 
351 U. S. 954, the court, after noting that in a general sense 
all governmental activities are of interest to: the public, stated 
that “Of course, what is meant by a policy adopted for the 
‘guidance of the public, is a governmental plan or procedure 
which the public is required to obey or with which it is to 
avoid conflict.” There is nothing in these determinations of 
the Geological Survey that “the public is required to obey or 
‘with which it is to avoid confliet.” Basically, their publica- 
tion serves the purpose of eliminating noncompetitive appli- 
cations with respect to land already determined to be subject 
only to competitive bidding. 

_ This matter need not be further discussed at length. Ap- 
pellant (Br. 27) acknowledges the correetness of the Secre- 
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tary’s holding that if land has been determined to be on & 
known geological structure as of # certain date (in this ease 
fixed by the Secretary as June 12, 1952), “applications for 
noncompetitive leases filed after that date are properly re- 
jected even though the definition of a known geologic struc- 
ture is proclaimed subsequent to the filing of the applications.” 
And after making that concessior, appellant states (sid), 
‘Flere, we have no determination as to a known geologic struc- 
ture as of any date and since no determination was made, we: 
do not have the required notice by publieation.” Thus, while 
laboring the Administrative Procedure Act, appellant winds up 
confessing that the finding itself is decisive, and relies upon the 
failure to publish only as supporting his contention that the 
June 12, 1952 memorandum was incorrectly appraised by the 
Secretary as a finding that all of the lands were on a known 
geologic structure. 

- Appellant also argues (Br. 28-29) that there has been no- 
finding because no map has been prepared and filed as pro- 
vided in 43 C. F. R. 192.6. But, as in the case of the finding 
itself, the Secretary points out that it is the date of the ad- 
ministrative ascertainment of the fact, not the date of the pro- 
nouncement or filing of a map, which is controlling. And if 
as appellant concedes on the matter of publication in the Fed-. 
eral Register, the finding is conclusive if one has been made, 
the same is true on the question of filing of a map. Appellant 
is arguing only that the failure to file a map lends support 
to his contention that the June 12, 1952 memorandum. was. 
not a finding that the lands were on a known geologic struc- 
ture.* 


* It should be noted that, if appellant’s contention that the 1952 and 1955. 
memoranda are void were sustained, then no case is presented for this 
Court to order the Secretary to issue any lease to appellant. Appellant’s 
suggestion (Br. 29-30) that since, in his view, the finding of the Director, 
Geological Survey, is abortive, he is ipso facto entitled to a lease without 
any finding being made is not supported by authority or reason. Clearly 
under the statute he is entitled to prevail only if the Secretary makes a 
finding that the lands, or any of them, are outside of any known structure, 
and the Secretary cannot in any case be deprived of the power to de- 
termine that question. Cf. Work v. Louisiana, 269 U. S. 250, 250-261 (1925). 
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IV. To prevent conflict of judgments, the validity of the issued 
‘Jeases can only be adjudicated in a proceeding wherein the 
_ judgment will bind the parties to the leases 


The present litigation is between appellant and the Secre- 
tary of the Interior. Nevertheless the objective sought and 
the indispensable relief requested by appellant is cancella- 
tion of the leases issued to the Texas Company. But neither 
party to those leases, which are both contracts and convey- 
ances of interests in real property, is 2 party to this proceed- 
ing and hence will not be bound by any judgment rendered 
herein. A conclusion here would not be stare decisis in pro- 
ceedings in some other court where those parties in interest 
are present. A possibility would be a suit against the United 
States for illegal cancellation. Indeed, as we have already 
noted (supra, pp. 12-13), the Texas Company, as holder of 
leases for which it has paid $25,000.00, would have a substan- 
tial defense if the Secretary, instead of sustaining the leases, 
had undertaken to go behind them and reverse the finding 
made prior to issuance of the leases that the lands were on & 
known geologic structure at the time the leases were issued. In 
these circumstances it is submitted that the absence of such 
parties compels dismissal of the suit. Brady v. Work, 263 U.S. 
435, 437 (1924) ; Balter v. Ickes, 89 F. 24 856, 858, 67 App. D.C. 
112 (1937); Spriggs v. McKay, 97 U. S. App. D. C. 60, 228 
F. 2d 31 (1955). It is no answer to say that, unless the court 
undertakes to adjudicate the matter here, appellant will be 
left without a remedy. The fact, if it be so, that other courts 
¢annot secure jurisdiction over all interested parties so as to 
bind them by its adjudication does not justify the courts of 
the District of Columbia in exercising an equally defective 
jurisdiction. 
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CONCLUSION 


For the foregoing reasons it is submitted that the judgment 
of dismissal be affirmed. 


Respectfully, 


Perry W. Morton, 
Assistant Attorney General, 
Rocer P. Marquis, 
Frep W.SMITH, 
Attorneys, 
Department of Justice, Washington, D.C. 
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IN THE 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT — 


No. 14069 


MAX BARASH, 
Appellant, 
v. 


FRED A. SEATON, Secretary or THe INTERIOR, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


This reply brief is limited to the defense of indispensable 
parties asserted by appellee. The merits are fully covered 
in appellant’s opening brief. In his answer, the Secretary 
nowhere meets the critical issue of whether the June 12, 
1952, memorandum (Jt. App. 17-18) was a determination of 
fact that any of the land in suit was within the known 
geologic structure of a producing oil or gas field. He soft- 
pedals the Geological Survey’s unequivocal report that no 
determination of a known geologic structure had been made 
as of the time of the June 12, 1952, memorandum. 


(1) 
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The Texas Company is not an indispensable party. The 
Secretary here seeks to avoid judicial review by invoking 
the consistently rejected defense that The Texas Company 
is an indispensable party. This is not a case to determine 
title. The issue is whether the Secretary acted within his 
statutory authority. The Texas Company is not indispen- 
sable to that issue. The Secretary is here to respond as 
to his own power. 

If the appellee’s view is adopted, the Secretary would be 
substantially free from judicial review. His actions, no 
matter how arbitrary or unlawful, could not be challenged 
unless the beneficiary of the Secretary’s illegal action hap- 
pened to be served with a process while in the District of 
Columbia. This Court, as a matter of practical jurispru- 
dence, has never accepted that view. It would put the 
Secretary and other administrative officers above the law. 

Appellee’s standard defense of indispensable party was 
completely answered by the Supreme Court in Work v. 
Louisiana, 269 U.S. 250, 254-5 (1925). That was an action 
to enjoin Secretary Work from requiring Louisiana to 
prove swamp lands were non-mineral in character before 
title could pass to the State. There were numerous home- 
stead entrymen claiming the lands from the United States 
and the Government itself had withdrawn the land into a 
petroleum reserve (269 U.S. at pp. 252-3). The Secretary 
of the Interior insisted that the United States and the 
homestead entrymen were necessary and indispensable 
parties (idem, at p. 254). The Supreme Court rejected this 
defense, pointing out that the suit was not one to determine 
title but to determine whether the Secretary’s action was 
legal. The Court explained that, if the Secretary exceeded 
the authority conferred on him by law, his action was illegal 
and could be enjoined. It stated (p. 254): 


* * ® A suit for such purposes is not one against the 
United States, even though it still retains the legal title 
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to the lands, and it is not an indispensable party. os As a 


Neither are the homestead entrymen indispensable 
parties. * * * 


The Court termed ‘‘clearly distinguishable”? Brady v. 
Work, 263 U.S. 435 (1924), cited by appellee (Appellee’s 
Br. 18), and similar cases where the property right had 
firmly vested in the absent party. Balter v. Ickes, 67 App. 
D.C. 112 (1937), 89 F. 2d 856, and Spriggs v. McKay, 97 
U.S. App. D.C. 60 (1955), 228 F.2d 31, cited at page 18 of 
appellee’s brief, are similarly distinguishable. In both 
those cases, the title or contract right of the absent party 
was undisputed. Relief could not be granted in their ab- 
sence. In the Balter case, the plaintiff sought to enjoin the 
Secretary from carrying out a valid contract between the 
United States and the City of St. Louis. In the Spriggs 
case, the plaintiff sought to declare the Secretary a trustee 
of the absentee’s property for the benefit of Spriggs. In 
both cases, this Court held that relief could not be granted 
without the absent parties in Court. 

The controversy here is between appellant and the Secre- 
tary with respect to the Secretary’s action on appellant’s 
lease offer. The Texas Company is not indispensable to 
that dispute since it never had any property rights if the 
Secretary’s action is illegal, just as the homesteaders and 
the United States had no rights in Work v. Louisiana, 
supra, if the Secretary’s action there was illegal. 


Respectfully submitted, 


Marvin J. SoNOSEY, 
1028 Connecticut Avenue, N. W., 
Washington 6, D. C., 
Attorney for Appellant. 
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